


BRITISH LIBRARY 
OF POLITICAL AND 

ECONOMIC SCIENCE 

LONDON SCHOOL OF 
ECONOMICS AND 

POLITICAL SCIENCE 
IO,PORTUGAL STREET, 
LONDON WC2A 2HD 

Tel. 01-405 7686 











Fabian evidence 
to the Bullock 
Committee 
on Industrial 
Democracy 



fabian tract 441 
workers in the boardroom 
Giles Radice and introduction 1 
Roy Lewis 
chapter 1 worker directors and industrial 

democracy 3 
2 the mechanics of representation 7 
3 wider implications 11 
4 conclusion 14 

appendix 1 conclusions of fabian tract 
II working power II 15 

2 industrial democracy bill 16 

this pamphlet, like all publications of the Fabian Society, 
represents not the collective view of the Society but only the 
views of the individuals who prepared it. The responsibility of 
the Society is limited to approving publications it issues 
as worthy of consideration within the Labour movement. 
Fabian Society, 11 Dartmouth Street, London SW1 H 9BN. 
April1976 ISSN 0307-75351SBN 7163 0441 4 



introduction 

Giles Radice and Roy Lewis 
This pamphlet, which is the second pro-
duced by the Fabian Working Party on 
Industrira!l Democracy, has been submitted 
as Fabian evidence to the Bullock Com-
mittee of Enquiry into employee repres-
entation on boards of companies in the 
private sector. Inevitaibly, because of the 
Committee's terms of reference, it is 
main1y confined ~o boardroom represent-
ation. We point out, however, that in-
dustrial dem·ocracy shou1d be a compre-
hensive process, involving participation 
in all levels of decision making, including 
the bo·ardroom. Our proposals include 50 
per cent employee representation (elected 
through trade union machinery) on super-
visory boards, with powers ·over all issues 
of fundamental policy. 

The case for participation by emp1oyee 
representatives at boardroom level is that, 
despite the achievements of collective bar-
gaining, the " s'trategic " decisions re-
main exclusively in managerial hands. In 
a period of growing economic ~nd 
industrial weakness, trade unron'ists have 
increas1ingly realised that if, they are to 
escape from a situation in which they are 
a!lways reacting to .top level decisions 
which have already been taken by man-
agement, then they must have the right 
to participate in forward corporate plan-
ning. 

This shift in union opinion persuaded the 
TUC to reverse its trad itional hosti1ity to 
direct parNcipation at boardroom level. 
At the 1974 TUC Congress, a report was 
adopted which concluded that, as even 
the extension of colleCtive bargaining 
would leave " a wide range of funda-
mental manageriral decisions •affecting 
work people . . . beyond the control of 
work people", the trade union movement 
should opt for a new system of 50 per 
cent employee representation on super-
visory boards-the supreme authority in 
the enterprise, ·Which would a:lso 'be 
responsible for appointing the man~ge
ment 'board. 

In its October 1974 Manifesto, the Lab-
our Party, atso concerned ·about the con-
flict between democratic values and the 
authoritarian structure of industry, made 
industrial democracy an important part of 

its programme. It said that " our aim is 
to make industry democratic-to develop 
joint control and action by management 
and workers across the whole range of 
industry, commerce and the publ·ic ser-
vices. This objective involves strong trade 
union organisation and widening the 
scope of collective bargaining. In addi-
tion, however, it will mean the provision 
of new rights for workers through 
changes in company Iaw." In 1973, a 
Labour Party Green Paper had argued 
in favour of the creation of a two tier 
sys'tem of management, where the top 
board would be charged with formulating 
corpomte policy and taking strat egic 
decisions, and wou1d consist of at least 
50 per cent workers' representatives 
elected through trade union machinery, 
accountable to their constituents and 
subject to recall by them. 

In August 1975, the Secretary of State for 
Trade announced the setting up of a 
committee of enquiry under the chair-
manship of Lord Bullock, to advise the 
government on " questions relating to 
representation at 'board level in the 
private sector". 

The committee has the following terms 
of reference : " Accepting the need for a 
radical extension of industrial democracy 
in the contro1 of companies by means of 
representat ion on boards of directors, 
and accepting the essentiar} role of trade 
union organisations in this pmcess, to 
consider how such an extens·ion can best 
be achieved, taking into account in par-
ticular the proposals of the Trades Union 
Congress report on industrial democracy 
as weH as experience in Britain, the EEC 
and other countries. Having regard to the 
interest of the national economy, employ. 
ees, investors and consumers, to analyse 
the implications of such representation 
for the efficient management of com-
panies and for company law." 

The concept of trade unionists in the 
boardroom has provoked predictable 
opposition from the apologists of private 
enterprise. The influential Cirty Company 
Law Committee has raised the spectre 
of further shortage of funds availab1e for 
investment in British manufacturing in-
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dustry. The CBI has rejected the TUC pro-
posals as an unacceptable erosion of both 
managerial prerogative and private prop-
erty rights, and instead, in a nostalgic ref-
erence to the unsuccessful post-war con-
sultllltive committees, h~ advocated a 
scheme of " p·articipation " agreements. 

The TUC plans gained strong support 
from some major trade unions such as 
the TGWU and NUPE, whilst sirnil•ar pro-
po&als have come from the Labour Party, 
the Fabian Society, the Institute for 
Workers' Control and the Labour MPs 
from a politica!lly wide spectrum who 
sponsored the Industrial Democracy Bill. 
However, some parts of the Labour 
movement (such as the GMWU) whilst not 
opposed in principle to the TUC plans, 
have favoured the extension of industrial 
democracy through statutory backing for 
collective bargaining, including the joint 
regularion of corporate strllltegy. It was 
significant that in addition to the •adoption 
of the industrial democracy report, the 
1974 rue Congress also passed a com· 
posite resolution calling for statutory 
backing for colilective bargaining as the 
most practical way of extending in-
dustrial democracy. Like the 1974 Con· 
gress, the Fabian evidence works on the 
assumption that statutory backing for 
bargaining and boardroom representation 
are complementary lines cYf advance. 

Outright opposition to the TUC proposals 
has nevertheless emerged from an unholy 
aJlliance between the Communist Party 
and the Right of L•abour's political spec. 
trum, represented by the EEPTU. The 
communist line is that, under capitailism, 
collective bargaining is the o~y viahle 
tactic for <trade unions and worker 
directors would merely be integrated into 
the managerial structure. Meanwhile, for 
the Right wing, tough coNect'ive bargain-
ing represents the legitimalte limit of trade 
union and worker aspirations. It is 
noticeable that bo~ of the&e groups tend 
to make the cardinal error of equating the 
TUC proposals with the highly integration-
ist German and Common Market models 
of worker directors. 

What the critics forget is that the danger 
of incorporating trade union negotiators 

into the management and State apparatus 
exists even under the present system of 
joint regulation through collective bar-
gaining. But we have sufficient faith in 
the trade unions to believe that they will 
seize the opportunity of jointly regulating 
the fundamental issues of policy and top 
level decision making which so vitally 
affect their members' interests, whilst re. 
taining their independence. We also 
believe, as democratic socialists, that a 
democratic framework of company law 
will help to secure th'at shift in the bal· 
ance of power for which the Labour Party 
oalled in the 1974 elections, and, at the 
same time, make a significant contribution 
to res~oring the industrial base of the 
United Kingdom. 



1. worker directors 
and industrial democracy 
a Fabian Group 
Though the terms of reference of the 
Bullock Committee enquiry are confined 
to an investigation of em'Ployee represent-
ation on Boards of Direotors in the 
private sector, we take the view that 
industrial democracy is a far larger issue, 
relating to all levels of dedision making 
in hotih the pulblic and private sectors. In 
the Falbian pamphlet Working Power 
(Fabian Society, 1974) on <which this 
evidence is partly based, it was suggested 
that a strategy for the effective promotion 
of industrial democracy would need to be 
based on the foHow'ing principles-a 
single channel of representation, a 
strengthening and extension of collective 
bargaining, a multi-dimensional <l!pproach 
capable of affecting aU levels of decision-
making, and a democratic advance in 
both the private and pulbl1ic seotors. A 
wide ranging programme was proposed, 
including a radical extension of shop 
floor bargaining, ~he development of 
company and group bargaining, the in-
troduction of a system of worker direc-
tors through the election of employee rep-
resentatives to 50 per cent of the seats on 
the top board, and a major expansion of 
trade union educational, research and re-
cruitment efforts (see appendix one which 
contains the conclusions of Working 
Power). We would emphasise that it is 
very important that different :levels of 
participation are considered coherently-
particularly 'by government. At the mom-
ent, the Department of Industry is 
responsible for the industrial democracy 
implications of the 1975 Industry Act and 
for assistance to worker co-operatives 
under the 1972 Industry Act, the Depart-
ment of Employment for the extension 
of coHective bargaining under the 1975 
Employment Protection Act and for 
stimulating programmes of job enrich-
ment and autonomy in work, and the 
Department of Trade for representative 
systems at boardroom level. A compre-
hensive view~by government, manage-
ment and trade unions alike----is required . 

In our evidence, however, we concentrate 
on the question of worker directors. We 
anaiyse the case for employee represent-
ation on the board, examine how such a 
system would work and consider its impli-
cations for management, trade unions 

and the wider community. l'he details of 
our proposals are drawn in part from the 
Industrial Democracy BiB which was 
withdrawn on the announcement of the 
Bullock Committee (extraots from the 
Bill are given in <l!ppendix two). 

the case for more industrial 
democracy 
We argue the case for more industrial 
democracy on four main grounds, human, 
moral, sociai and economic. There is 
overwhelming evidence that the deeper 
the involvement in work the greater the 
satisfaction. Work can and should be a 
major source of ·fulfilment and growth for 
the individual and not merely a means of 
meeting his basic needs. Yet, for most 
employees, the design , organisation, and 
control of their work a:llows little room 
for development. A comprehensive demo-
cratic strategy which gave a much wider 
degree of participation and joint deter-
mination in formulation of p·oJicy at 
boa·rdroom as well as workplace level 
would go far to give industry ·a " human " 
face. " It is almost a matter of common 
sense that men will ~ake greater pride and 
pleasure in <their work if they ·are allowed 
to participate in shaping the policies and 
deeisions which affect that work " (Blum-
berg, Industrial Democracy, The Soci-
ology of Participation, Constable, 1968). 

The democratic case within industry has 
the same moral basis ·as democratic argu-
ments elsewhere-that every individual 
should h'ave a say in those decisions which 
affect his ·life. And at a time when demo-
cratic values are widely recognised 
throughout society, it is ·difficult to deny 
their validity within the factory and office. 
As the then Director General of the CBI 
told his members in 1970: "The process 
of decis·ion making will have to 1be more 
and more justified and demonstrated to 
be right in order to command the respect 
not only of the peop·Ie working in the 
company but the community as a whole." 
The move away from a "de'feren~ial" 
community towards a more " assePtive " 
one has had a major impact on 'industry. 
Employees, particularly those df a 
younger generation, are questioning 
manageria~l author'ity and are demanding 
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more control over their working environ-
ment. As a result, i•t is becoming in-
creasingly impossible to manage industry 
on the traditional basis. 

The undermining of managerial authority 
has profound economic implications. For, 
if it is true, as we believe, that our pros-
pects for economic recovery depend 
largely on industry, then the need for a 
new basis of consent becomes even more 
vital. In many companies and industries, 
it wiH not be possible to carry through the 
necessary investment and reorganisation 
programmes unless •the employees them-
selves are fully involved (as Br'itish 
Leyland, Chrysler, A1'fred He.I1bert and 
the British Steel Corporation highlight). 

boardroom representation 
We believe that industrial democracy 
should be a comprehensive, multi-
dimensiona:l process, capaible of influ-
encing all levels of decision making. To 
be fuHy effective, i·t must involve both 
participation by employees at lower levels 
and participation at boardroom level. The 
distinction wh'ic'h the CBI spokesmen have 
tried to make between " participation " 
(a good thing) and employee represent-
ation at boardroom level (in its view, a 
highly doubtful proposition), is not a real 
one. Both involve " participa.tion "-
though at different levels. Presumably 
what the CBI is concerned about is the 
" power sha:ring " aspect o'f the employee 
director system. Yet "paPticipation " 
without a sharing of power (as with many 
consultation schemes set up after the war) 
is not worthy of the name--lllt whatever 
level it takes place. We would fuHy accept 
that, unless there is effective participation 
at lower levels, the employee director 
system is unlikely to work. We believe, 
however, that, if employees are to in-
fluence the " strategic " decisions, then 
there should be employee representa·tion 
in the boardroom. 

The case for participation by employee 
representatives in managerial decision 
making at boardroom level is that (despite 
~u that has 'been achieved by collective 
bargaining) most of the " strategic " 

decision making remains exclusively in 
managerial hands. Yet, as employees have 
found to their cost, decisions at this level 
can profoundly affect their ·lives. Cer-
tainly, the main impact of decisions about 
investment or closures and redundancies 
are felt at shop floor level. Indeed, most 
top Ievel decisions, even if about such ap-
parently remote matters as financial con-
trol or marketing, can have profound 
shop floor consequences. So employees, 
whether or not they fuHy understand it, 
have a direct interest in what happens at 
boardroom level. 

Some trade unionists have argued that it 
is not necessary to have employee repres-
entation in the boardroom. CoHeotive bar-
gaining, if suitably reformed and ex-
tended, can, by itself, provide an effective 
way forward. We agree that collective 
bargaining is the essential basis of a 
democraotic strategy, because it combines 
so effectively participation with a check 
on managerial prerogative. We believe, 
however, that, in most cases, there will be 
a need for additional control at board-
room level. So >far, collective bargaining 
has been a largely reactive process, a re-
sponse •to more fundamental decisions 
taken elsewhere. Whereas matters linked 
to pay and conditions arise naturally out 
of the immediate preoccupations of em-
ployees, more remote but vitaHy import-
ant issues can normally be introduced 
artificiaUy and certainly rather slowly into 
collective bargaining. As the EEC Green 
Paper rightly pointed out, "Employee 
representation on company boards, a:lone 
among existing forms of employee par-
ticipation, provides an opportunity for 
the employees of an enterprise to be in-
volved on a relatively continuous (our 
italics) basis in the process of strategic 
decision making lilt the highest level of the 
enterprise by which they are employed." 
So, if employees are to influence strategic 
decisions they wH·I, in most cases, need to 
be directly represented in the boardroom. 

employee directors and the 
shop floor 
In the past, employee participation has 
been successful mainly at shop floor and 
office level. Is it likely that there will be 



sustained employee involvement •in any 
devel-opment of higher level partici-
pation? ParadoxicaUy, the best way to 
ensure that employee representation at 
boardroom level increases involvement is 
by the development of a strong shop floor 
and office democracy. For, whiie em-
ployees who have no say in those 
decisions which are not immediate -to 
them will normatlly be little interested in 
matters which are more remote, those 
employees who have a rea1 measure of 
control over thei·r working environment 
become more aware of .the connection be-
tween what happens at shop floor Ievel 
and decisions in the boardroom-and, 
therefore, ue likely to be more concerned 
about the activities of their represent-
atives in the boardroom. In •thei-r turn, 
employee directors, who are 'backed by 
strong "representative institutions" at 
lower levels , will not only be more effect-
ive at boardroom level ; they wil1 also 
provide an increased and regUIIar flow of 
information about the company to em-
ployees ·at " grass roots " 1evel. The EEC 
Green Paper on Bmployee Participat-ion 
and Company Structure commented that 
" an important point of the attrac~iveness 
of employee participation is that such par-
ticipation appears to have a generall y 
positive effect on the other forms of 
employee participation existing in relation 
to the companies in question." 

employee directors and 
collective bargaining 
The central role of col'lective bargaining 
in a British democratic strategy has 
already been stressed . The -latest survey 
into plant bargaining (Workplace In -
dustrial Relations 1972, HMSO, 1974) con-
firmed 'its range and extent, while industry 
wide collective .bargaining has been firmly 
entrenched since 1945. Though we believe 
tha,t future developments are needed , par-
ticularly in company and group bargain-
ing, we agree with McCarthy and Ellis 
that " coHective bargaining represents 
participation in its most acceptable form " 
and provides the essential forum " for 
joint discussion and decisions" ry.l. E. J. 
McCarthy and N. D. Ellis, Management 
by Agreement, Hutchinson, 1973). H em-
ployee directors in boa·rdrooms are to re-

s 

tain the respect of their consti-tuents, they 
must, like negotiators, be representatives, 
subject to election and reca11. Their in-
volvement should a·Iso 1ead to joint regu-
lation of " strategic " decisions. To this 
extent, boardroom representation will be 
complementary to collective bargaining. 
We do not wish to imply that employee 
directors will h:ave no obligations to the 
enterprise as a whdle, or no responsibility 
for strategic deci~ion making. We do sug-
gest, however, rhat the introduction of a 
system df employee directors wouid , for 
the first time, enable the voice of those 
who are mainly affected by its decisions 
to lbe heard within the 1board-and also 
for the first ·time, provide a means for the 
resolution of the different ·attitudes and 
interests between management and em-
ployees on the major corporate issues. 

As the issues dealt with at boardroom 
level are usually concerned with -longer 
term strategic issues, they would be dis-
tinct ·from the normal matters for col-
lective ·bargaining. This woUld enable the 
two processes-joint regUilation at board-
room level and cdliective bargaining-to 
be kept broad-ly separate. We would ex-
pect employee directors normally to be 
drawn from the shop floor, though, in 
some ci-rcumstances, employees may 
decide that they would prefer a full time 
trade union official to represent them. 

single channel of 
representation 
We favour a single channel of represent-
ation through trade union machinery. 
There are four main arguments for a 
single channel: (a) In this country trade 
union organisation is deep rooted and 
powerful. We estimate that, in the 400 
enterprises employing over 2,000 workers, 
at ·least 75 per cent of all emp'loyees are 
trade unionists , and tha·t the overwhelm-
ing proportion of these enterprises recog-
nise trade unions for bargaining purposes. 
In these enterprises, trade union 
machinery provides the obvious link with 
the shop floor. Indeed, without it , em-
ployee directors would quickiy lose touch 
with those they represent. They also need 
the ·independent training and back-up 
services which only trade unions can give. 



6 

('b) H any new system of representa•tion 
(whether through a consultative assembly 
or works counci,ls) was introduced in a 
unionised firm, this would divide the 
work force unnecessarily. It could not 
only lead to disputes but would also prob-
ably fatally weaken the employee director 
system. (c) In non-unionised firms , it might 
be possible to set up new forms of rep-
resentative systems. NormaHy these would 
do •litble more than act as democratic 
plumage for authoritarian structures (as 
with employer dominated st:aff associ-
ations). If they become independent, in-
evitably they are ·indistinguishable from 
trade unions. Indeed, there are examples 
of staff associations which have developed 
into trade unions. Trade unions have sur-
.vived not because they have a divine right 
to exist, but because they provide the 
most effective means yet devised of rep-
resenting employee ·interests. (d) Finally, 
as was seen with the consultative schemes 
introduced after the war, any democratic 
strategy which does not receive trade 
union support is unlikely to be widely 
successful. The trade union movement 
must be ful1ly involved with the develop-
ment of the emp'loyee director scheme. 

In arguing for a single channel of rep-
resentation based on trade union 
machinery, we would emphasise the 
added -responsil:Jility that this imposes on 
trade unions to recruit non-trade unionists 
into mem'bership. Because of the import-
ance we attach to a single ·channel of rep-
resentaition, we believe that, at least 
initially, employee directors should be 
confined to the enterprise employing 
2,000 workers or over (see clause 2 of the 
Industria1 Democracy Bil1 in appendix 
two). The extension of the system would 
depend on extending trade union mem-
bership. 



2. the mechanics of 
representation 
There are several practical problems re-
lated to employee representation on the 
board which are of critical importance. 
We believe that •the role of trade unionists 
in the boardroom should be cons'idered 
in the context of a two tier board 
structure. Worker representatives should 
sit on the •top, supervisory board, while 
a •lower level management board would 
be responsible for the " day to day " man-
agement of the enterprise. It is not pro-
posed that employees would {orm part of 
the latter, ·in part because of the difficulty 
of avoiding overlap With day to day col -
lective bargain'ing. The two tier board 
structure also reflects an existing reality. 
With'in the existing unitary board Sitruct-
ure, non-executive directors may perform 
a supervisory role (though not always an 
effective one), whiist the executive 
directors and senior management carry 
out and formulate major po1icies. A two 
tier structure couild help to clarify the 
relationship •between the d'ifferent types 
of director and the shareholders, especi-
ally in the conltext of the growth of insti-
tutiona·l and State s'hareholding. However. 
we recognise that circumstances vary and 
our subsequent proposals are intended to 
al'low for the possibility of 50 per cent 
employee represenltation on unitary 
boards. 

directors' duties 
The employee members of the super-
visory ·board would be directors of the 
company. At present, directors must act 
only in the " interests of the company " 
which the law defines as the interests of 
shareholders, that is, the owners. If 
directors seek to safeguard other inter-
ests, such as those of employees or the 
general publ•ic they run the risk of acting 
outside the Iaw (Parke v Daily News, 
1962). It is time this outmoded and re-
actionary principle was swept aside. The 
directors' ob1igations should have a 
proper regard for the employees who 
invest ttheir working lives in their jobs, 
and this would have to follow the ap-
pointment of employee representatives in 
the boardroom accountable to the Shop-
floor. The Industrial Democracy Bi'II 
(clause 1) followed the 1973 Compan'ies 

Bill and instructed aH directors to have 
regard to the " interests of the company's 
workers generally as we'll as the 1nterests 
of its shareholders " (see aoppendix two) . 
We support this formulation , but would 
go further and include the interests of the 
community and the investment and plan-
ning needs of the British economy as 
being amongst the matters to which 
directors would have regard. 

The employees on the supervisory board 
should have some respons'i'bility to the 
company. They shou'ld bear certain of the 
basic fiduciary duties which attach to 
directors, such as not profiting from their 
office and not passing on trade secrets 
(see the Industrial Democracy Bill in 
appendix two, clause 1). But as the 
Labour Party's Green Paper put it: "We 
do not believe the sense of responsibility 
of those who meet in a Working Men's 
Club would fall below that of rtheir critics 
who often converse after dinner in their 
London Olu'bs with directors from other 
companies" (The Community and the 
Company, 1974). The confidentiality of 
the director's duties must be circum-
scribed but not in such a way as to inter-
fere with the duty of reporting back 
through the trade union machinery. 

the 50 I 50 board 
Iif workers are to exercise power and 
effective influence ·over top level decision 
making, they must occupy 50 per cent of 
the seats of the top, supervisory board. 
We 'bel'ieve that the TUC is correct in its 
assertion thaJt nothing ·less will suffice. 
There seems little doubt that one of the 
reasons why the system of worker 
directors in Germany (outside of the iron, 
steel and coal industries) has failed to 
extend the principle of joint regulation 
over policy making •is that, under that 
system, the workers only 'have one third 
of the seats on the supervisory board. 
Minority representation wiU not facilitate 
any shift in the existing power relation-
ships. Indeed, it would virtually guarantee 
the outflanking of the worker represent-
atives by informa1 meetings of the share-
holders' directors deciding po1icy in 
advance of board meetings, and by the 
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likely prac~ice of delegart:ing matters to 
sub-committees. In Germany, it seems 
that worker directors rarely participate 
in the work of su:b-committees dealing 
with finance. In order to avoid this pit-
fall we suggest that the industria•! democ-
racy legislation should contain a section 
similar to clause 1 0(7) of the Industrial 
Democracy BiB : " Where the supervisory 
board establishes any committees for any 
purpose whatsoever the membership of 
such committee shall include workers' 
representatives and sh'arehol'clers' repres-
entatives in equal numbers. " 

Another advantage of :the 50/50 principle 
is that it emphasises the complementary 
nature ·Of boardroom representation and 
collective bargaining. As has already been 
pointed out, in Britain, the demand for 
worker directors stems from a recognition 
of the inadequate reach of cdllecl!ive bar-
gaining over matters which may be 
summed up as corporate p1anning, such 
as investment, mergers, product mix and 
pricing policy. Such matters are of vital 
interest to employees and can no longer 
be confined to an area of managerial pre-
rogative. The boardroom would •be the 
most appropriate arena for jdint regu-
lation of the corporate plan. Providing 
the employee representatives held half 
the seats on the board, they would have 
a veto over corporate planning proposals. 
They would negotiate :to safeguard the 
interests of their constituents, and man-
agement in their turn would seek to 
secure employee consent to :the broad 
lines of corporate devel'opment, a process 
similar to productivity barga'ining. 

The degree of power flowing from 50 per 
cent representation would also help to 
sa!feguard the position of the employee 
director vis-a-vis his constituents within 
the enterprise. Minority representation, 
with i:ts ·inherent dangers of 'domination 
and manipulation by the shareholders' 
representatives and by the m·anagement, 
would sooner or ·later lead to problems 
with the membership. The rank and tHe 
would not lbe impressed either ·by per-
petua~ but ineffective opposirion, or 
a1ternatively, by the mbber stamping of 
perhaps unpopular decisions made partly 
by representatives who were unable to 

control or even veto those decisions. 
Responsibility without power is a dis-
astrous recipe for any system of rep-
resentation. Of course, the enhanced 
sense of responsibility associated with 
effective participation in decision making 
is one of the s·trongest a-rguments in 
favour of the TUC proposals. But such 
respons'ilbiJiity, if it is to be acceptable to 
union mernbers, can only operate in the 
context of real power and that must mean 
the adoption of the 50 I 50 principle. 

Fina:lly, we can hardily ignore the fact 
that the most recent German proposal for 
legisla·tion on worker directors extends 
the 50 I 50 principle beyond coa!l and steel 
and yet simultaneously weakens that 
principle by ensuring that the chairman of 
the board is, in the last resort, always a 
shareholders' nominee, and by reserving 
a seat on the workers' side for a rep-
resen:tative of managerial employees. 

It is true that a problem inherent in the 
50 I 50 principle is the possilbiJiity of dead-
lock in a vote, lthough it is easy to over-
emphasise this since deadlock need hardly 
be the norm. Nevertheless, the possibility 
exists and the industrial democracy 
legislation ought to anticipate it. We 
favour the Labour Party's Green Paper 
solution, namely, the adoption of the 
German ·coal and steel industries' method 
whereby the two sides agree on an 
" eleventh man " as ch111irman with a 
casting vote (op cit) . In ·the absence of 
agreement some form of arbitration or 
third party recommendation was sug-
gested. Alternatively, the solution could 
be lef·t to a form decided 'by the board. 
In any event , it is essentia1 that the share-
holders' representatives should not have 
the power to nominate a permanent 
chairman, ·since that would erode the 
50 I 50 principle. 

A similar danger stems from the idea of 
reserved management representation on 
the employee side of the supervisory 
board. Members of top management will 
anyway constitute the management board. 
and in that capacity are likely to be in-
vited to attend meetings of the super-
visory board. Also; senior managers who 
are not ine'mbers of the management 



board could conceivably be elected as 
shareholders' representatives on the 
supervisory board. Meanwhile, outside of 
the magic cirole of top management, and 
perhaps even within it. it is increasingly 
the trend for managerial grades to join 
trade unions. Indeed, the general ex-
tension of collective bargaining is firmly 
entrenched in the pol'icy of our labour 
laws : the Employment Protection Act 
1975 section 1 lays it down as a major 
responsibility of the Advisory Concili-
ation and Ar1bi<tration Service. This policy 
will be further promoted when the in-
dustria1 democracy legis>lation embodies 
the principle of the single channel of rep-
resentation. In the future, recognised 
trade unions may decide that it would be 
advantageous to include in the union 
team on the supervisory ·board a trade 
unionist whose constituency covers man-
agement. But a specially reserved seat for 
manageria'l employees without regard to 
the single channel principle would not 
only possibly give management a fourth 
" bite of the cherry " but also destroy 
the essentia'l 50 I 50 balance. 

the powers of the supervisory 
board 
We agree with the contention of the roc 
that, if the concept of joint control over 
corporate planning is to be viable, the 
supervisory board must be the supreme 
cons~itutional authority within the enter-
prise. This has radical implications both 
for shareholders and for top management. 
Under present company 'law, ultimate 
constitutional authority is vested with the 
shareholders . Under the Companies Act 
1948 certain corporate actions (the main 
examples of which are the approval of a 
scheme of arrangement, the passing of a 
resolution for a voluntary winding up, 
alteration of articles or memorandum of 
association , and a reduction or increase 
of capital) are within the exclusive con-
tro'l of the shareholders' meeting. Such 
company law is incompatible with in-
dustrial democracy. Future legislation 
must specify which of the major 
functions of the general meeting of the 
shareholders are to 'be discharged by the 
supervisory board (see olause 13 of the 
Industrial Democracy Bill, appendix two). 
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Top management's posl't!On wiU also be 
affected. Despite the existing company 
law structure, and despite the growth of 
institutional shareholding, most observers 
have concluded that effective manage-
ment in large corporations usuaHy rests 
with executive directors and even with 
senior management not on the board (see, 
for example, M. Mace, Directors: Myth 
and Reality, 1971, and S. Florence, The 
Logic of British and American Industry). 
The industrial democracy legislation, 
therefore, will have to deal specifically 
with the powers of the supervisory board 
in re'lation to the management board. 

The top management will no doubt retain 
great power, but it should be made em-
phatically clear that the supervisory board 
is supreme. What happens when the man-
agement board is more powerful in a 
two tier structure is illustrated by the 
German experience. In 1937 the Nazi 
Government passed a Jaw, which is stiil 
in force, embodying the so ca'lled "fuhrer 
principle " which encouraged the man-
agement board to give a strong lead to 
the shareholders. Subsequently German 
law has accorded the supervisory board 
mere reviewing power and not a control-
ling influence over the management 
board, whilst still preserving wide con-
stitutional powers for the sharehalders. 
As P. L. Davies, a company and labour 
lawyer, commented : "Thus, it is on a 
body with essentially limited powers, cer-
tainly with powers that fal1 far short of 
an effective voice in corporate pl,anning, 
that the employees are represented in 
Germany" (Modern Law Review, 38, 
1975; see a'ls'O W. Dauber, "Co-Deter-
mination : The German Experience ", 
Industrial Law Journal , 1975). 

In meeting the problem of defining the 
supervisory board's powers, the Industrial 
Democracy Bi'll once again provides an 
interesting model. According to clause 9 
the supervisory board is to appoint the 
management board, and (in clause 10) to 
determine " all issues of fundamental 
policy", meaning investment, capita'! ex-
penditure, actual and intended disposal 
or acquisition of assets , the number of 
persons employed, company rational-
isation and reorganisation, winding up 
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and mergers, ·the issue of shares and de-
bentures and the declaration of dividends , 
remuneration to members of the super-
visory and management boards , and all 
other matters which the supervisory 
board determines are of major import-
ance to the prosperity of the company 
(see appendix two). We suggest that the 
projected Government sponsored legis-
lation should contain an equalty broad 
definition of the supervisory board's tasks. 

The superior constitutional position of 
the supervisory board amounts to more 
than a technical reform in company law. 
It is manifesV!y a direct challenge to the 
traditional power of the owners of cap-
ital. The 1975 report of the City Com-
pany Law Committee on Employee Par-
ticipation was apparently so a·larmed at 
t'he prospects of sha-reholders Iosing u'lti -
mate control that it was moved to sug-
gest " it might weN jeopardise the abil·ity 
of companies to borrow money and to 
raise equity capital , and thus seriously 
weaken the foundations of our present 
mixed economy ". It has been found that 
equ'ity capital raised f or cash accounted 
for less than five per cent of funds flow-
ing to companies in the period 1962-72 
(Royal Commission on the D istribution 
of Income and Wealth, Rep-ort Number 2, 
Incomes from Companies and its Distri-
bution, cmnd. 6172, HMSO, 1975, chap. 8) . 
The nub of the threat, therefore, is the 
deliberate drying up of loan cap'itaL This 
tactic would be extreme1y damaging to 
the national interest, and might indeed 
lead to a rapid restructuring df the mixed 
economy. 

a flexible approach 
We do not recommend a mandatory 
system of employee representation. There 
is, we believe, a strong case fo-r the pro-
vision of 50 per cent employee represent-
ation as an option. An optional system 
would ensure a flexible introduction of 
worker democracy at boardroom level. 

We suggest that the employee represent-
ative option should be " triggered off " by 
a request f rom the recognised t-rade union 
or trade unions (where there was more 

than one trade union the request would 
have to be unanimous). At the same time, 
the trade unions would decide whether 
they would prefer the two tier or unitary 
board structure. Though in normal cir-
cumstances employers would not be able 
to refuse a request for emp1oyee represen-
tation, we would support the idea of an 
appeal system on the lines of that con-
tained in clause 4 of the Industrial 
Democracy BiN. If a company can satisfy 
a relevant body (perhaps a new " In-
dustrial Democracy" division of ACAS) 
that there is already joint determ'ination 
of the issues of fundamenta1 pol-icy, then 
it need not agree to having workers ' rep-
resentatives on boards. There could also 
be grounds for appeal where trade unions 
fail to agree on appropriate represent-
ationa'l machinery (see clause 7 (5) and 
(6) of ·the Industrial Democracy Bill , 
appendix two) . 

Though we would argue strongly that the 
strategic corporate decisions should be 
subject to contro'l by employee repres-
entatives, we do not wish to ·imply that 
such an extension of industrial democ-
racy need take on1y one institutional 
form. If it was possible to establish joint 
regulation of these kinds of decisions 
through col'lective bargain'ing, we would 
welcome it. So we suggest that any new 
system should leave room for such a de-
velopment. 



3. wider implications 

It is no part of our proposals to attempt 
to undermine the management function. 
We seek not to weaken management but 
to democraticize it. We have already 
stressed the need for a different basis for 
industrial authority. It is our belief that 
the democratic structure we have out-
lined wi11 clarify the position of manage. 
ment. 

implications for management 
In a democratic enterprise, management's 
authority will be dearly derived from 
jo'int decisions at boardroom level rather 
than from a dubiously based and 
frequently resented prerogative. J n the 
new context, it shou~d become 
far easier oo innovate. Democratic 
mamgement will also rbe aJble to tap 
a pool <Yf ideas and skills wh'ich has not 
been avai'lable in the past. So, the close 
involvement of employees and their rep-
resentatives will enable the enterprise to 
operate more-and not less-effectively 
than in the past. 

We accept that our proposals wi'l'l involve 
some managements 'in drastic changes of 
attitude. But those managements whose 
style is a'lready democratic should be able 
to adapt themselves quick'ly enough, in 
the knowledge that jointly determined 
policies are far more likely to " stick " 
than those which are unilaterally decided. 
In any case, two elements in our proposals 
should go far to allay management fears . 
We have already considered above the 
possibility of an independent chairman. 
Such a device wou1d enable decisions to 
be reached, in the case <Yf deadiock. In 
addition, the adoption of a two tier board 
system will leave the day-to-day running 
of the enterprise in the hands of managers 
(though it would , of course, have to 
operate within the context <Yf supervlisory 
board policy). 

implications for trade unions 
The reforms wiN a'lso throw heavy new 
responsibilities on the trade union move-
ment, particularly in three areas: in ac-
countability, in structure and organ-

isation, and in training and education. 
As far as accountal>ility is concerned, 
clause 7 of the Indust!rial Democracy Bil'l 
made provision for the election and re-
call of employee directors, while clause 4 
laid a special duty on them to report 
back on the activities of the supervisory 
board (appendix two). So, if the employee 
director experiment is to succeed, trade 
union democratic machinery must be 
fully effective. The TUC should, therefore. 
ask individual unions, as a matter of 
urgency, to examine their electoral and 
report-back machinery with great care, in 
order to ensure that employee directors 
represent the views of, and remain in 
close contact with, their constituents. 

Employee representatives who become re-
mote could " spark off " a shop floor re-
volt against the whole idea of industrial 
democracy. 

There will be a need to examine existing 
trade union structures. The successful 
introduction of a system of employee 
representation is bound to strengthen 
work place trade unionism and lead to a 
reiniforcement of shop steward combine 
committees. Trade unions will have to 
consider the relationships <Yf regional and 
national officials and their governing 
bodies with the shopfloor in the light of 
this development. They should also look 
at inter-union links, particulal'iy in view 
of the necessity to establish multi-union 
representation. 

The onus will be on trade unions to 
eX'pand the democratic system. If the 
argument for a single channcl of rep-
resentation is to ·be sustained, there must 
be a major drive to spread union organ-
isation beyond its base in the 1arge com-
panies. Here again, the TUC should take 
a new initiative in stimulating successful 
recruitment in the unorganised sectors 
and enterprises. 

There will also have to be a massive 
expans•ion •<Yf trade uni'on education, train-
ing and research fadli'ties. It wiiJl be partly 
a question of equipping employee direc-
tors .for their new .functions and seeing 
that they get the back-up services they 
require. Equally important, however, is 
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the general educationa:l effort that will be 
needed if the employees and their shop 
floor representatives are to understand 
the implications and advantages of the 
new democratic system, and be in a 
posi'tion to question and control their 
boardroom representatives. It is important 
that a large proportion of the money 
needed to finance this development comes 
from trade union resources. However, 
there may also be a case for some form 
of supplementary government aid. 

consumer and community 
representation 
Industrial democracy does not imply un-
challenged producer sovereignty. Pro-
duction is for use, not for its own sake. 

The consumer and the community also 
have an interest in seeing tha't the enter-
prise does ndt enrich itself at their ex· 
pense. In cl'assical economic theory, the 
producer serves the good of the com-
munity by looking a:fter his own. Com-
petition ensured the consumer freedom of 
choice. In practice, a combination of 
oligopoly and private and state monopoly 
has mean't that consumers have far less 
choice than the " classical " economists 
supposed. 

We have ·already proposed that consumer 
and community interests be written into 
the director's duties. I't is, however, d'iffi· 
cult to see how their interests can be 
directly represented within the enterprise. 
There is no identifiable cons'tituency. Thus 
the complexities of appointing consumer 
representatives on the board of every 
company would be great. How would 
they be appointed and how would they 
carry out such a genera1 responsibility ? 

In view of these problems, it may well be 
that, except perhaps in the nation'alised 
industries, it would be unreasonlllble to 
hope for direct consumer representation. 
It is certainly the case that with the ex-
tension of public participation in the 
private sector there wiH be more govern-
ment appointments on the 'boards of some 
companies to represent the publ'ic interest. 
But elsewhere the government will remain 
the real representative of the consumer-

and it will be by the extension of law and 
regulations, and through government 
policy on pricing and taxation that the 
consumer interest will he best represented. 

democratic boards and 
planning 
The constitutional supremacy of the joint 
supervisory board should enable it to take 
a firm grip on corporate pJ·anning. Such 
planning is also ·a major focus of the new 
relationship 'between the State and manu-
facturing industry envisaged by the 
Industry Act 1975, with its provis'ions on 
the Nationa'l Enterprise Board, planning 
agreements and the wider disclosure of 
information. The rationale of 'this devel-
opment is the need to combat the inade-
quate investment in British manufacturing 
indusuy by large and frequently multi-
national corporations (The Regeneration 
of British Industry , cmnd 5710, HMSO, 
1974). Concern over investment, especi-
ally when its absence leads to redun-
dancies, was one of the main reasons for 
rue interest in employee representation in 
the boardroom. It is therefore curious 
that (with the exception of some passing 
remarks in ·a LEFrA pamphilet, J. Brom-
borough and D. Smyth, Planning Agree-
ments in Practice, 1975) there has been 
virtually no attempt to link joint super-
visory boards with the new instruments 
of State plann'ing. l't is our submission 
that joint supervisory boards would pro-
vide a most •appropriate vehicle for fa<:it'i-
~ating employee involvement in NEB hold-
ings and planning agreements. 

It is a:bundantly clear that trade unions 
are intended to play an important role 
under the Industry Act. The prescribed 
NEB functions include "promoting in-
dustrial democracy" (section 2{2)(d) of 
the Industry Act 1975) in its holdings, and 
the White Paper envisaged the "full in-
volvement of employees in decision 
making at a<J1 levels" (op cit, para. 26). 
The White Paper, and also the Depart-
ment of Industry's discussion document 
The Contents of a Planning Agreement 
1975, regarded close union consultations 
with management ·and government in the 
pilanning agreement system as constituting 
" an important advance in the part to be 



played by industrial democracy in the 
planning of company strategy" (op cit, 
para. 19). Whether in the NEB sphere, or 
for the purposes of planning agreements, 
or indeed in the mere traditional NEDC 
approach, trade union participation is de-
pendent upon disclosure of information 
by management. Here the Industry Act is 
weak as it merely gives the Minister a 
reserve statutory power to require in-
formation from a manufacturing concern, 
then a discretion to pass it on to trade 
unions, and anyway the scope of the in-
formation is hedged in by extensive ex-
emption heads. An " arms 'length " union 
role in planning, therefore, is unl ikely to 
be meaningful , and the legal structure wil'l 
be of very limited a ssistance. 

One method , and we acknowledge it is 
not the only method. of maximising trade 
union influence over planning would be 
to give the job to employee directors . 
From the vantage p:oint of the board-
room, they would be in an excellent 
position to acquire all the necessary in-
formation , and to view the corporate 
strategy as it affects the company as a 
whole. Most importanNy, they would 
have an interest in long term planning 
and investment at least as great as the 
shareholder representative. In view of the 
national importance of corporate plan-
ning and the interface with the State, we 
suggest that directors should as a matter 
of legal obligation have regard to 
nationa1 planning and investment needs. 

We are also aware of the dangers of re-
mote 'bureaucracy inherent in simul-
taneously expanding the role of the State 
and 'fostering a close relationship between 
it and the managerial elite. We therefore 
view the employee members of the super-
visory board with their direct shop floor 
links as a valuable means of tempering 
bureaucratic power with grass roots de-
mocracy. 

multi-national corporations 
The multi-national corporation presents 
a special prdblem. There is amp'le evid-
ence that, at present, the UK subsidiary of 
a multinationa1 may not be fully aware of 
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the parent company's overall operations. 
The introduction of employee represent-
atives at boardroom level will certainly 
create a new pressure for change. But 
they wiH need additional support. 

We wo uld argue that all foreign com-
panies intending to set up a subsidiary in 
this country should conclude a planning 
agreement with Government, one of the 
provisions of which is an agreement to 
disclose necessary information to worker 
representatives. As for existing multi-
national operations in the UK, the Gov-
ernment should seek to conclude planning 
agreements with the parent company. 
Another method of control might be to 
draw up a " code of practice " for multi-
national operations. Sanctions m'ight have 
to be provided for, and one avenue to be 
explored would be that a recalcitrant 
parent company's shares would be 
deemed voteless, until such time as the 
workers representatives feit a!ll necessary 
information had been divulged to them. 

It has been suggested that legislation 
should requif'e companies, operating or 
.ntending to operate in the UK, to divulge 
to its UK subsidiary iniformation on its 
uverall corporate strategy-1ikewise, UK 
companies should be requiTed to di':ulge 
details of their overseas operatiOns. 
Further consideration could 'be given to 
the proposal that all companies function -
ing in the UK should be required to oper-
ate through a UK registered company. 

It wi'll also be important to act in an EEC 
context, both in ·conjunction with the 
E uropean trade union movement and at 
the level of EEC institutions. Otherwise, 
there could be the danger of multi-
nati onals transferring their operations-
though recent developments in industr!a'l 
democracy in other European ·countnes 
are Jrikely to m1nimise the risk. 



4. conclusion 

We bel'ieve that, as part of an overall 
democratic strategy, there is now an over-
whelming case for the development in 
this country of a system of employee 
representation at :boardroom level. Our 
proposals include the fo1lowing points: 

1. a flexible system, triggered off at trade 
union request. 

2. 50 per cent employee representation 
at supervisory board level, elected 
through trade union machinery. 

3. a supervisory board, with powers over 
" issues of .fundamental policy " and to 
appoint a management board, responsible 
for the carrying out of supervisory board 
policy. 

4. the possibility of a " neutral " chair· 
man of a supervisory board. 

5. trade unions to examine their electoral 
and representative machinery 'and to con-
sider the implications of the new system 
for their existing structure and back-up 
services. 

6. employee representatives at 'boardroom 
level to be involved in " planning agree-
ments". 

7. multi-national companies to divulge in-
formation on pa'rent companies' oper-
ations to employee representatives on UK 
subsidiary boards. 

8. consumer and community interests to 
be written into director's duties. 

We do not underestimate the change in 
attitudes that full scaiJe employee partici-
pation at boardroom level wou1d imply. 
A massive educational effort by Govern-
ment, management and trade unions wi'll 
be needed. We 'believe, however, that only 
the presence of employee representatives 
on the board will give employees a " say " 
in the major decisions that shape their 
lives-and that, without such a develop-
ment, British industry is likely to become 
increasingly difficu1t to run. 



appendix 1: conclusions of 
fabian tract ' ' working 
power'' 
There is now a strong case for more 
industria'l democracy al'l the way up from 
the shop ·floor to the boardroom. Evid-
ence of substantial support amongst em-
ployees ·and their representatives for such 
a development suggests that new demo-
cratic structures would have firm found-
ations. It is essential , however, if demo-
cratic ·change is to •be more than a facade, 
that it must be backed by trade union 
machinery and also 'buitld on existing col-
lective ba•rgaining systems. 

Though there are problems to be over-
come in the introduction of emp'loyee 
participation in management, some of the 
fears a;bout trade union independence lose 
their validity if, as has been suggested, 
such participation is seen as an extension 
of the principles of collective 'bargaining 
(if not its actual 'form) to areas and levels 
which are now the subject of managerial 
prerogative. What is proposed is , in fact , 
a system of dual power (employees and 
management) throughout industry, in-
cluding the private sector. 

Labour's strategy to promote industriatl 
democracy should be based on the fol-
lowing principles : 

1. A single channel of representation. 

2. Strengthening, extending and building 
on collective bargaining. 

3. A multi -dimensional approach, capable 
of affecting managerial decision making 
at al!l levels from shop floor to board-
room. 

4. Advancing democracy in the private 
sector as much as the public sector. 

A programme to increase industrial de-
mocracy ·should include the fol'lowing 
elements : 

1. the increase of trade union member-
ship by establishing the right to join a 
union, by enabling trade unions, in diffi-
culty over recognition, to use the ACAS 
and, in the last resort, un.Nateml a~itra
tion facii'ities through the court, by re-
forming wages councils, and by much 
more vigorous trade union recruitment. 

2. the extension of shop floor bargain-
ing by giving shop floor representatives 
minimum faci'lities as of right, by encour-
aging the codification of agreements, by 
widening their scope to include man-
power planning, sa'fety and work design 
(backed by government supported experi-
ments) and by the statutory provision of 
information as of right. 

3. the development of company and 
group bargaining to fill the missing gap 
between shop floor bargaining and em-
ployee representation on boards. 

4. the introduction of employee repre-
sentatives on boards by, as a first priority, 
introducing 50 per cent trade union repre-
sentation on nationalised industry boards 
and, in the private sector, by setting up a 
two tier board structure, with a supreme 
supervisory board on which 50 per cent 
are trade union representatives, and by 
changing company obligations to take 
account of employee interests. In the 
private sector, employees should be given 
a choice as to whether they want repre-
sentation on the boards or not-in 
organised firms through trade union 
machinery and in non organised firms, 
under ACAS supervision. The case for an 
independent chairman, elected by both 
sides of the supervisory board, ought to 
be considered. 

5. the recognition of trade union respon-
sibility f or a major recruitment and edu-
cationa1l effort, and also for a dose watch 
against arbitrary exclusion and improper 
use of trade union machinery. Oase for an 
independent tribunal as fina'l court of 
appeal ·for aggrieved individuals to be 
considered. 

If all, or even some, of the proposals sug-
gested are implemented, they would result 
in a dramatic improvement in industrial 
democracy. We accept that they fall short 
of workers' self management. However, 
they are not a ba;rrier to the achievement 
Of such a goal. On the contrary, they 
represent an important step towards it. 
We shoutld always remember democratic 
ch•ange lis 'a movement towards ,rather 
than a fina'l arrival. 



appendix 2: 
industrial democracy bill 
The following excerpts a·re taken from the 
Industrial Democracy Bill (HMSO, 1975) 
which, having received a second reading, 
was withdrawn by the sponsor (Giles 
R•adice) on the announcement of the 
seUing up of the Bullock Committee of 
Enquiry on lndustfi.al Democra(:y in 
Decernber 1975. 

clause one 
1. The matters to wh•ich the directors, the 
members of a supervisory board or the 
members of a management board of a 
company shall have regard in exercising 
their powers shal•l include the interests 
of the company's workers generally as 
well as the interests of its shareholders. 

2. A director, member of a supervisory 
board or member of a management 
board shall dbserve the utmost good faith 
towards the company in any transaction 
with it or on its behalf and act honestly 
in the exercise of the powers and dis-
charge of the duties of his office, and in 
particular 5hall not make use of any 
money or other property of the company 
or any information assigned by him by 
virtue of his office to gain direct'ly or 
indirectly an improper advantage for 
himself at the expense of the company. 

clause two 
1. This section applies to any company: 

(a) which employs 2,000 workers or 
more; or (b) which is one company in a 
group of companies in which any com-
pany employs 2,000 workePS or more, 
and which recognises one or more inde-
pendent trade unions for the purpose of 
negotiating collective agreements. 

2. A company to which this section ap-
plies shall , subject to sections 4 and 7(6) 
of this Act, at the request of such trade 
union or, where more than one such trade 
union is recognised , of all such trade 
unions cause to be esta!blished a super-
visory board and a management board, in 
this Act referred to as a " two tier board 
truoture ". 

3. Nothing in a company's memorandum 
or articles of association shall affect the 
obligation of a company to fulfil its obli-
gations under this section to establish a 
two tier board structure. 

clause four 
i. This section applies to a company to 
which a request for a two tier board 
structure has been addressed under sec-
tion 2(2) of this Act. 

2. Within 28 days of such a request being 
presented to it, the company shall be en-
titled to ·appeal to the appropriate com-
mittee for an award that the company be 
relieved of its obligation to establish a 
two tier board structure. 

3. The committee shall hear represent-
ations from any party appearing to it to 
be concerned in the appeal and sha'll 
make an award under subsection (2) if, 
but only if, it is satisfied both : (a) that 
the company recognises one or more in -
dependent trade unions for the purpose 
of negotiating collective agreements in 
respect of the terms and conditions of 
employment of all or most of its workers : 
and (b) that the company jointly deter-
mines by agreement with such trade 
union or a'll of such trade unions all 
issues of fundamental policy which might 
be the sUJbject of a decision by a super-
visory board within paragraphs (a) to (d) . 
(f) and (g) of section 1 0(2) of this Act. 

4. For the purposes of subsection 3(b) 
above, the committee shall interpret sec. 
ti·on 10(2) of this Act as if, for the opinion 
or decision of the superV'isory board, there 
were substituted the opin ion or decision of 
the ACAS ; and it shall accordingly be the 
duty CYf the ACAS to advise the committee, 
where necessary, on 'the interpretation of 
" issues of fundamental policy " and any 
such interpretation 'by the ACAS sha'll be 
conclusive, not open to appeal to any 
court of tribunal whatsoever. 

5. In this section, " the appropriate com-
mittee " means a committee established 
by the Secretary of State for Employ-
ment in consultation with the ACAS. 



clause seven 
I. The workers' representatives shaH be 
elected to the supervisory board through 
the appropriate machinery of the trade 
union or all the trade unions, if more 
than one, entitled to make a request under 
Section 2(2) of this Act. 

2. Such representatives shall be elected 
for a maximum period of three years or 
such shorter period as is specified at the 
time of their election, but they sha'll be 
entitled to stand for re-election. 

3. Notwithstanding any agreement or 
arrangement, ·any such representative may 
be removed from the board 'before the 
expiration of his period of office by the 
same machinery as that by which he was 
elected and shaH have no right to recover 
damages or compensation by reason of 
such removal : provided that special 
notice ·of a proposal to remove him shall 
be given to the company and to each 
trade union party to the appropriate 
machinery, and such representatives shaH 
have the 11ight to make representations to 
the members of each such trade union 
who is employed by the company in a 
manner paral'iel to the rights of directors 
under section 184(2) and (3) of the Com-
panies Act 1948, to make representations 
to shareholders. 

4. In this section " appropriate 
machinery " means the machinery for 
election esta:bl,ished by the recognised 
trade union •or, where more than one is 
recognised, by all the recognised trade 
unions. 

5. Where recognised trade unions are un-
able 'to reach agreement 'On such 
machinery, any of the trade unions in-
volved may report the matter to the ACAS 
which shaH, after satisfying itself on the 
matters set out in section 3'(2)Cb) df thus 
Act, make recommendations to the trade 
unions involved. 

6. H after such recommendati'Ons the 
trade unions invo1ved are sti'il unable to 
reach agreement on the appropriate 
machinery, the company shaN be relieved 
of its obligation to establish a two tier 
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board structure unti'l such agreement is 
reached: provided that where such trade 
unions include one or more trade unions 
affiliated and one or more trade uni'Ons not 
affiliated to the Trades Union Congress, 
agreement ·shall be deemed ·to have been 
reached if the recommendations of the 
ACAS are accepted by the trade union or 
by all the trade unions affiliated to the 
Trades Union Congress. 

clause nine 
1. The management board shall be ap-
pointed by the supervisory board, and its 
mernbers sha'il be appointed on such 
terms and sulbject to such conditions as to 
tenure and otherwise as the supervi_sory 
board 'determines from time to time. 

2. Any member of the management 
board may be dismissed at any time by 
the supervisory 1board notwithstanding 
any agreement contract or arrangement: 
provided that nothing .in this section shal1 
deprive such a member of his right to 
compensation or damages for breach of 
contract in a manner parallel to the right 
of a director under section 184(6) of the 
Companies Act 1948. 

3. No contract between a member of the 
management board and the company 
sha:ll be made concerning the capacity of 
that person as a member of the manage-
ment board without the agreement of the 
supervisory board. 

clause ten 
1. The supervisory board shall determine 
al1 issues of fundamental policy, and any 
decision Of the company or of the man-
agement board on any such issue shall be 
mil'! and void and not binding on the com-
pany, notwithstanding section 9(1) of the 
European Communities Act 1972, un-
less : (a) the supervisory hoard has con-
sented to such a decision; or (b) the 
supervisory board has est>ablished general 
guidelines of policy on such issues and the 
decision is one which falls, in the opini'On 
of the supervisory board, within the orbit 
of such guidelines. 
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2. In this section " issues of fundamental 
pol,icy" means : (a) matters affecting the 
investment of assets of the company or in-
vestment policy, or the company's capital 
expenditure, or any disposal or acquisi-
tion, or any intended disposal or acquisi-
tion of assets, where the assets or expen-
diture ·involved are in the opinion 
of the supervisory board substantial ; 
Cb) matters affecting to a degree re-
garded by the supervisory board as 
sulbs.tantial, the number of persons 
employed by the company, the redeploy. 
ment of its workers, the transfer closure 
or conversion of any of its plants, estab-
lishments or other places of work or 
changes in or reorganisation of the com· 
pany's activities likely to affect the output 
of its goods or services or the product· 
ivity of its operations or the sal·e or export 
of its goods and services ; (c) all matters 
touching or concerning arrangements, re-
constructions or the winding up of the 
company under the Companies Acts 1948 
to 1967 or its amalgamation, merger or 
long term association or co-opemtion with 
other compan'ies or persons ; (d) the issue 
of any shares in 'or debentures of the 
company or any matter relating thereto 
and any question touching the declaration 
of a dividend ; (e) ,the payment of remun· 
eration or emoluments to members of the 
supervisory board or the management 
board , or to the wife or husband of any 
such member or to any of his close 
relatives (within the meaning of para-
graph 9(4) of Schedule 1 to the Trade 
Union and Labour R~l ,ations Act 1974) ; 
(f) a11l other matters which the supervisory 
board d~ermines are of major import· 
ance to the prosperity of the company ; 
(g) all other matters, which the Secretary 
of State for Trade and the Secretary of 
State for Employment jointly shall by 
order determine. 

3. Subject to the following subsections 
the management board ha'll, notwith . 
standing any provisions in the company's 
memorandum or articles of association 
have power to manage the affairs of the 
company, and in particular sha11 have the 
powers and duties set out for directors 
in articles 79 to 87, articles 98 to 109 and 
articles 113 to 129 of 11able A in the First 
Schedule to the Companies Act 1948. 

4. The supervisory board may at any 
time require the management board to 
make a special) report on the affairs of the 
company or any aspect thereof. 

5. The management board shall not less 
than once every three months make a 
report to the supervisory board on the 
progress of the company's affairs. 

6. Bach member of the supervisory board 
shall be entitled to examine any report, 
document or information supplied to that 
board by the management board. 

7. Where the supervisory board estab-
lishes any committees for any purpose 
whatsoever the membership of such com-
mittee shaH include workers' represent· 
atives and shareholders' representatives 
in equal numbers. 

8. Where it is necessary in order to enable 
the management board to drew up the 
directors' report or any other document 
·in accordance with the provis·ions of any 
enactment, for a memlber of the super-
visory board to supply the management 
board with information, it sha'Jil be his 
duty to provide that information to the 
management board. 

clause thirteen 
1. On any matter to wh'ich this section 
applies, where a company h'as a two tier 
board structure, the functions of the 
general meeting of shareholders shaH be 
discharged by the supervisory board. 
acting where necessa ry on a resolution 
passed by ordinary majority ; and the 
general meeting shall have no power to 
determine any question or to act in re· 
lation to such matters. 

2. The matters to which this sect'ion ap-
plies are: (a) ratification of : (i) any 
breach of duty owed to the company by 
any direc~or or any act done by a direc-
tor; or (ii) any such breach or act done 
by a memlber of the s upervisory board. 
provided that a report of such ratifi cation 
in the case of a member of the super· 
visory board shal'l be sent to the share-
holders and to each trade union through 



the mach·inery of which workers' rep-
resentatives are elected within one month 
of the date of the resolution; (b) a:lter-
ation of the company's memorandum or 
articles of association under sections 5, 10 
and 23 of the Companies Act 1948 ; (c) 
alteration or reduction of the Company's 
share capital or payment of interest out 
af capital or the capitalisation of profits 
within the meaning of sections 61 , 65 and 
66 of and artioles 44 to 46 and articles 
128 and 129 of Table A of the First 
Schedule to the Companies Act 1948; 
(d) the determination of shareholding 
qualifications, if any of directors; (e) 
appointment, remova'l and reports of the 
auditors under sections 159 to 162 of 
the Compan'ies Act 1948; (If) investi -
gation of the company's affairs in ac-
cordance with section 165 (a)(i) of the 
Companies Aot 1948 ; (g) payments to 
directors for loss of office under sections 
190 to 194 of the Companies Act 1948. 

3. For the purposes of this section 
"directors" means members of the man-
agement board. 
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