


BRITISH LIBRARY
OF POLITICAL AND
ECONOMIC SCIENCE

[CAL SCIENCE

e | LBty Sy















ymergency powers:
] fresh start

wn informal group
abian tract 416 30p




fabian tract 416
emergency powers: a fresh
start

contents preface

1 introduction .
2 the special powers act !
3 theoretical considerations 1
4 emergency powers 1!
5 conclusion 2.

this pamphlet, like all publications of the Fabian Societ
represents not the collective view of the Society but only th
view of the individuals who prepared it. The responsibility ¢
the Society is limited to approving publications it issue:
as worthy of consideration within the Labour movemen
Fabian Society, 11 Dartmouth Street, London SW1H 9BN
November 1972 ISBN 7163 0416




preface

‘William Twining

['he problems of public order in an emer:-

gency pose agonising choices and stir deep

passions. The subject is topical and
urgent in Northern Ireland to-day, but it

[has a much wider significance, for it

raises basic questions about any society’s

| response to dissent and to violence. It is

not just a problem in Ulster: it is also a

| British problem, an Irish problem and a
' world problem. This study is intended to

contribute constructively to reasoned and

l informed public debate on one aspect of

the matter: that is: what would constitute
a satisfactory legislative framework of

. powers and safeguards to be invoked in
 situations where public order or internal

security is seriously threatened ?

The answer outlined here is presented as
a starting point for discussion rather than
as a blue-print. It was worked out by

i members of an informal and entirely un-
official group of law students and law
| teachers at the Queen’s University, Belfast

»

| context

during the academic year 1971-72. Our
varied backgrounds and our immediate
influenced our approach In a

' number of ways: living and working in

'on the

Northern Ireland we were daily reminded
of the immediacy and the human realities
of the problems we were discussing ; pro-
fessional concerns led us to concentrate
echnical and practical aspects ;
several of us were able to draw on the
experience of other jurisdictions ; the at-
mosphere of Queen’s reminded us of the
value of striving for relative detachment
even on the most emotive topics ; as in-
dividuals of quite varied political per-
suasions we were searching for common
ground in the belief that this is an area
where widespread consent and consensus
in respect of principle are of the essence:
if they are lacking any attempted solution
i, in the long run, almost bound to fail.
An encouraging feature of this exercise
was that we were able to reach agreement
on principles and to sink our differences
on points of detail.

y A tentative draft of this pamphlet was

N circulated privately in March 1972 to a

i number of people in public life in North-

¥ ern Ireland, Britain and the Republic of

draft was later agreed. Having completed
its task, the group dissolved. Apart from
minor editorial corrections the text has
remained unchanged. There have been
many relevant events in Northern Ireland
since then, but nothing has happened
which, in my view, invalidates the main
arguments and suggestions presented here.
There is still a need for an alternative to
internment ; there is more than ever a
need for effective methods of preventing
and dealing with grievances arising out of
the actions of the security forces ; the
replacement of the out dated and un-
popular legislation, which has, inter alia,
acquired a great symbolic significance, is
overdue. There is, in short, a more urgent
need than ever for a fresh start.

September 1972.

H Ireland. Some revisions were made in the
8 light of comments received, and a final




1. introduction

This pamphlet is concerned with the
future. It sets out proposals for a new
Emergency Powers (Security) Act based
on principles which, it is hoped, will be
acceptable to reasonable thinking people
of widely differing viewpoints. The occa-
sion for making these recommendations
is the present situation in Northern Ire-
land. The problems of a divided com-
munity, the historical background to the
present crisis and experience of the opera-
tion of the Civil Authorities (Special
Powers) Act, 1922 (the Special Powers
Act) and cognate legislation have all been
in the forefront. But the legislative frame-
work that is recommended here could be
equally suitable for implementation any-
where in the British Isles. Some of the
technical details might vary, but the
underlying principles and standards
should be the same.

It is a mark of a civilised society that cer-
tain standards of behaviour and restraint
should be observed by all parties to a
dispute and that those in authority, as
guardians of the community’s values, have
a special duty to set an example in up-
holding such standards even under great
provocation and stress. As Lord MacDer-
mott said, in speaking of the long tradi-
tion of resistance to arbitrary rule and
oppression in the British Isles, at the Uni-
versity of Dundee in December 1971:
“It has to be protected for the way of
life it enshrines, but . . . the protection
cannot be allowed to choke or cramp the
essence of what is protected ” (Juridical
Review, April 1972, p 1). It is from this
starting point then that the difficult topic
of emergency powers is approached—that
is to say the question of the extent, the
manner of the exercise and the safeguards
against abuse of extraordinary powers
granted to a government when the public
order or the security of the state is seri-
ously threatened.

limitations of proposals

Clearly there are severe limits to what can
be achieved by legislation alone. It would
be absurd to suggest that a new Emer-
gency Powers (Security) Act will strike
at the root of “the Irish question.” It is

equally absurd to suggest that the mere
fact of decreeing a set of formal rules and
procedures will guarantee that arbitrari-
ness and abuse of power will be elimin-
ated or that the rules will never be ex-
ceeded or infringed. But there are both
symbolic and practical reasons why the
subject is an important one in the present
context. First, the Special Powers Act has
become a potent symbol of repression in
the eyes of one section of the community
in Northern Ireland. At the same time,
calls for the repeal of the Special Powers
Act show a lack of realism if they im-
pliedly suggest that there should be no
legislative provision at all for emergency
powers. A new Emergency Powers (Secu-
rity) Act, marking a fresh start, which
clearly embodies values common to the
various sections of the community and
which is in accordance with the standards
accepted as civilized by the world com-
munity, could serve the function of re-
asserting these values. Secondly, at a
more down to earth level, recent events
have exposed many defects, loopholes and
inconsistencies in the law dealing with
emergency powers. It gives inadequate
guidance to the security forces, to the citi-
zen and to the courts, it is silent on many
matters and it draws not at all on the re-
cent experience of other jurisdictions in
dealing with the problems of internal
security. It is crude, primitive and out-
dated. Thus, quite apart from political
considerations, there are good practical
reasons for asserting that a fresh start is
overdue.

the problem

Under “ normal  conditions in peace time

in most countries certain basic assump-
tions about the scope and limitations and
legitimacy of governmental power are not
challenged by the vast majority of mem-

bers of the community. Many citizens .

may oppose or dislike the

current

rulers, yet recognise that they constitute
the legitimate government. They may dis-
agree with the details of particular pro-
visions relating to the maintenance of
order, the preservation of the security of
the state, and the control of crime, but
they accept that some powers to secure |
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hese objectives are necessary and justi-
ied. But they may also assume that a
mark of civilized society is that there
nust be strict limits to the scope of such
oowers and there must be standards with
regard to the manner of their exercise.
such limitations on and standards for the
i 2xercise of power by governments are
ioften referred to generically by the emo-
ive, but ill-defined, phrase ‘ the rule of
aw.” Historically the inhabitants of the
various jurisdictions of the British Isles
rave placed great emphasis on values
associated with the rule of law, for
:xample, freedom from arbitrary search
‘and arrest, the right to a fair trial, pro-
ection from unfair methods of interroga-
ion, and effective legal remedies against
anlawful actions by the authorities.

Serious problems arise when some of
' ‘hese assumptions are challenged—when,
‘or instance, a substantial proportion of
he population questions the legitimacy of
* ‘he regime in power or where the ordinary
“rowers and techniques available to gov-
‘earnment seem to be inadequate to deal
" with some challenge to public order. Both
'hese conditions are claimed to exist in
“ Northern Ireland, with representatives of
vlifferent factions laying more stress on
' one than on the other. In such conditions
10t only do the tensions between the rule
of law and the maintenance of public
order and security become acute, but also
' many people find it difficult to separate
" heir attitude to the regime from their
\attitude to the means it uses to maintain
order. Thus much of the public debate on
.various forms of violence that have been
" 1sed recently has involved the application
Of a double standard: when they use
7iolence it is evil ; when we use it, it is
'n a righteous cause. But it is both pos-
sible and desirable to distinguish ques-
lons about the scope of emergency
rowers from questions about the legiti-
‘macy or acceptability of the regime that
will exercise such powers. Thus, in mak-

ng recommendations for an Emergency
".’Powers (Security) Act, we must assume
- he legitimacy of the legislature which
nacts it, without necessarily committing
‘ourselves to who that legislature should
2de. In short, there are standards
[vhich any government should observe.

To draw a distinction between questions
about who governs and questions about
how they should govern, does not make
the question of legitimacy irrelevant. For
instance, it is a good reason for a govern-
ment to use restraint in exercising its law-
ful powers, if the implementation of such
powers may have the effect of alienating
a section of the community. One of the
most cogent arguments against intern-
ment in Northern Ireland is that it may
have contributed to the alienation from
the existing regime of a section of the
community and thus increased their sup-
port for the 1RA. Whether this has in fact
happened and, if so, to what extent is one
of the differences of fact between sup-
porters and opponents of internment.

what is an emergency ?

The situation in Northern Ireland also
raises the question what is an emergency.
In many jurisdictions a sharp distinction
is drawn between ‘“normal times” and
“a state of emergency.” In normal times
the powers of government in respect of
security are strictly limited by the consti-
tution and the law of the land. Normal
times can probably only be defined in
negative terms. Times are normal when a
state is not at war and when there is no
public emergency threatening the life of
the nation. This formulation is recognised
by Article 15 of the European Conven-
tion for the Protection of Human Rights
and Fundamental Freedoms, which
states: “1In time of war or other public
emergency threatening the life of the
nation any High Contracting Party may
take measures derogating from its obliga-
tions under this convention to the extent
strictly required by the exigencies of the
situation, provided that such measures are
not inconsistent with its other obligations
under international law.” Before special
or extraordinary powers can be invoked
a state of emergency has to be declared
by the duly authorised body, often
according to some prescribed procedure.
Sometimes a State of Emergency can be
declared indefinitely, sometimes it can
only last for a limited period, subject to
renewal. There is considerable variety
even among common law jurisdictions as




to the conditions under which an emer-
gency may be declared, who may declare
it, and the powers that are granted in such
circumstances, but the most common pat-
tern is to give to the Executive the power
of proclaiming a state of emergency for a
limited period, but to provide for some
form of legislative control. For instance,
in Britain the Emergency Powers Act,
1920 (as amended by the Emergency
Powers Act, 1964), which deals with
emergencies arising out of threats to
essential supplies and services, provides
that Her Majesty may declare a state of
emergency for not more than one month,
but that Parliament, if not in session,
must be summoned by a proclamation to
be issued within five days of the declara-
tion of the emergency and regulations
made under the proclamation of emer-
gency must be laid before Parliament as
soon as possible.

In contrast, the Special Powers Act con-
tains neither a requirement of a declara-
tion of a State of Emergency nor a provi-
sion automatically invalidating regula-
tions which have not been approved by
the Houses of Parliament though regula-
tions may be annulled by the Governor
on the prayer of one of the Houses if
made within 14 days of the regulation be-
ing laid. In a sense Northern Ireland is
treated as being in a permanent state of
emergency. The Emergency Powers Act
(N1), 1926, which corresponds to the Eng-
lish Act of 1920, contains no time limit
on the duration of an emergency, and
although regulations must be laid before
Parliament there is no requirement
either of affirmation of the declaration of
emergency or of the regulations ; nor is
there any provision for annulment of such
regulations on the resolution of Parlia-
ment.
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2. the special powers act

The Civil Authorities '(Special Powers)
Act received the Royal ‘Assent on 7
April 1922. According to its ipreamble it
was “An Act to empower certain auth-
orities of the Government of Northern
Ireland to take steps for preserving the
peace and maintaining order in Northern
Ireland, and for purposes connected
therewith.” The act was necessitated by a
decision of the British Cabinet at the end
of January 1922 after agreement with the
Southern Irish leaders had been reached.
The United Kingdom Government was
not, in view of this political settlement,
prepared to allow the Restoration of
Order in Ireland Act 1920 to be enforced
in any part of Ireland. The Prime Minister
of Northern Ireland, Sir James Craig,
was to be informed that he should make
his own legislative arrangements to deal
with the situation and that if military
force was necessary this should for the
future be used under common law powers
and the King’s Regulations (cAaB 24, 132).
Continuing armed violence both within
and across the border of Northern Ire-
land made it seem imperative to the
authorities that such legislation be
enacted.

In 1920 in order to authorise the use of
wartime powers the Restoration of Order
in Ireland Act had empowered the making
of regulations under the Defence of the
Realm Consolidation Act 1914, under
which power to make regulations had
only been conferred for the period of the
War which had begun in 1914. The Civil
Authorities (Special Powers) Act 1922
differed from the Restoration of Order in
Ireland Act 1920 in that it makes no
reference to courts martial, the latter Act
authorising the trial of all persons who
had committed crimes in Ireland to take
place by court martial. In other respects
the Acts showed marked similarity. For
example, the regulation making powers
were similar and the original thirty regu-
lations made as a schedule to the 1922
Act were all directly adopted from the
Restoration of Order in Ireland Act
Regulations (NIHC Debates, vol II, col
90-91).

The result of the Civil Authorities'; (Special
Powers) Act and Regulations, when taken

in conjunction with the existence of the
special constabulary, was that, apart from
the fact that no military courts existed,
the Government was able to exercise
powers of more or less the same ampli-
tude as those available to it in time of
martial law. Indeed at the end of May
1922 it was suggested at a British Cabinet
meeting that martial law be formally
introduced in Northern Ireland, but the
suggestion was rejected on the grounds
that not only would such a step be taken
as indicating lack of confidence to the
Northern Ireland Government, but also
because, apart.from the use of courts
martial, martial law powers were in effect
being exercised (cAB 23, 30 May 1922).

Following the pattern of temporary dura-
tion set by the Defence of the Realm
Consolidation Act 1920 the Civil Author-
ities (Special Powers) Act was to remain
in force for one year. The Special Powers
Act (the .colloquial description of the
Act) was renewed annually from 1923 to
1927. In 1928 the Parliament of Northern
Ireland continued the Act in force for a
period of five years. In 1933 a further Act
provided that the 1922 Act should con-
tinue in force until Parliament otherwise
determined. There have subsequently been
minor amendments to the Act, but, in
view of the likelihood of recurring vio-
lence, there has been no alteration in the
general nature and scope of the powers it
has conferred and their indefinite dura-
tron.

the rule making power

Section one of the Special Powers Act
confers two powers for preserving peace
and maintaining order, which, according
to the decision of the House of Lords in
McEldowney v Forde (1971, Ac, 632) are
separate and distinct.

First, subsection one gives the “ civil aut-
hority ” power “ to take all such steps and
issue all such orders as may be necessary
for preserving the peace and maintaining
order.” The  civil authority ” is, by sub-
section two, the Minister of Home Affairs,
but he may delegate this power either to
his Parliamentary Secretary or to an
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‘against the regulations: possession of an
offensive weapon, causing injury to roads
or railways, membership of an unlawful
organisation, wire-tapping, possession of a
:code or cipher, possession of information
about the police which might be useful to
‘an enemy, claiming to act under a permit
when not so authorised, and endangering
'the safety of a person acting in the
2xecution of a duty given him by the
.Civil Authority.

operational history

During the years 1922 and 1923 the
.oowers under the Act were widely used.
[nternment was brought in to try to cope
‘with the “ troubles ”. During this period
some regulations were added to those
ncluded in the original Schedule. When

! che “troubles ” died down the use of the
" rowers was reduced and regulation mak-
© ng also ceased. Internment however con-
¢ cinued until 1926 (N1HC Debates, vol VL,
" col 1969).

I'he period of 1931-36 was a time of
- ntense political activity North and South.
Jf the four new regulations made in this
seriod, three were concerned with ban-
1ing political parties. The Minister exer-
cised his other powers frequently during
his period. Internment was again intro-
luced around Christmas 1938 (NIHC De-
rates, vol XXII, col 415). From the end
f the war until 1954, many of the pro-

“visions of the Act were not actively
. nvoked. Many regulations were revoked

" n the period 1949-51, and few prosecu-

~ 1ons were brought under the Act although

n 1950 outbreaks of isolated violence led
0 internment being introduced for a
.ime. (A survey of the years 1945-55
howed that there were no prosecutions
n the years 1945-49; 1951-53; 1955 and

* ‘omparatively few in the other years:

“dwards, ‘ Special powers in Northern
reland,” 1956, Criminal Law Review, 7.)
t is interesting to note when considering
'his period that in 1954 when eight men
vere arrested after an attack on Omagh
nilitary barracks they were successfully
yrosecuted not under the Special Powers
Act but under the ordinary criminal law.
n 1952 the Minister successfully banned

an Orange Parade for the first time. From
1954 onwards many of the powers given
under the regulations which had been
revoked in 1949 and 1951 were reintro-
duced in new form. The regulations of
1954-55 were mainly entry and search
powers, and one regulation banned a new
splinter group of the Republican move-
ment. After the IRA campaign was
launched on 12 December 1956, a large
number of regulations was made. These
re-activated internment, detention, censor-
ship, curfew, special trial procedures, the
firearms control regulations, and banned
two more political organisations. Regula-
tions concerning movement restriction,
arrest and control of explosives were
made in 1957. It is these regulations made
between 1954 and 1957 which form the
bulk of the present schedule of the Special
Powers Act. These regulations were sup-
plemented in 1966 by three more. The
first concerned the power to stop and
search trains, the second two arose
because of militant activity which had
resulted in the formation of the Protestant
Ulster Volunteer Force (UVF) and in a
number of murders. The UvF was banned
and an assembly of more than two
persons was made illegal. The following
year the Minister of Home Affairs banned
Republican Clubs “ or any like organisa-
tion howsoever described ”” because he
said they were being formed to circum-
vent the ban imposed on Sinn Fein in
1956.

The most recent phase of regulation mak-
ing began in 1969 following the rioting of
July, August and September of that year.
Three regulations were made giving
power to regulate firearms, entertainment
and licensed premises. The two 1970
regulations enabled the Minister to impose
a blanket ban on marches and processions,
and increased the powers of the military
to disperse a crowd of three or more
persons. Several regulations were made in
1971. They imposed a duty to inform the
authorities of any death or wounding
caused by an offensive weapon or ex-
plosives, enabled the Minister to regulate
funerals, and made it an offence to pre-
judice the preservation of peace by dres-
sing or behaving as though a member of
a quasi-military organisation. Another




replaced the old censorship provision
(regulation 8), which had been used since
1954 to ban Republican papers, by a more
general provision. Prosecutions under the
censorship regulations seem at all times to
have been rare, but a prosecution was
recently brought, apparently for posses-
sing ““ documents relating to the affairs of
the 1IRA ” against a person who had in his
house two newspapers—Republican News
and An Phoblact. Another regulation
made additions to the internment regula-
tions. Internment was re-activated by the
Prime Minister acting as Minister of
Home Affairs on 9 August 1971.

criticisms

There has been widespread criticism of
the Special Powers Act since 1922 when
the Act was passed. We feel it is important
to examine these criticisms without neces-
sarily accepting their wvalidity mainly
because any attempt to make proposals or
to legislate without taking into account
the areas of discontent that have arisen
previously may allow such discontents to
arise again. We have not tried to be com-
prehensive but merely to examine the
areas of criticism which we think are the
most important.

1. The Special Powers Act is criticised
because of the width of the powers which
have been given and the lack of any satis-
factory control over the exercise of those
powers either by the courts or by Parlia-
ment. Thus, as we have seen above, the
Minister of Home Affairs is given power
to make regulations ‘ for making further
provision for the preservation of the
peace and the maintenance of order”
and for varying or revoking any provision
of the regulation already in existence. The
width of such a power makes many regu-
lations practically uncontestable in the
courts. Thus, for example, in McEldowney
v Forde (1971, Ac, 632) the House of
Lords by a majority held a regulation
which banned “ Republican clubs or any
like organisation howsoever described ” to
be valid since it could have the effect of
controlling subversive activity, even
though the regulation was so vague that
it made criminal a great deal of com-

pletely innocuous conduct. Another ex-
tremely wide provision is Section 2(4)
which provides: “ If any person does any
act of such a nature as to be calculated
to be prejudicial to the preservation of
the peace or maintenance of order in

Northern Ireland and not specifically
provided for in the regulations he shall be
deemed to be guilty of an offence against
the regulations.”

This seems to be a clear breach of the doc-
trine nulla poena sine lege, now embodied
in Article 11(2) of the Universal Declara-
tion of Human Rights and Fundamental
Freedoms 1948. This provides that “No re-
strictions shall be placed on the exercise
of these rights other than such as are
prescribed by law and are necessary in a
democratic society in the interests of
national security or public safety, for the
prevention of disorder or crime, for the
protection of health or morals or for the
protection of the rights and freedoms of
othersie

2. It is also alleged that the discretion
given to the Minister of Home Affairs
under the Act has been abused. Allega-
tions of lack of impartiality are often
made. Such allegations are reinforced by
Professor N. Mansergh’s assertion that
the Government of Northern Ireland
“was unduly subservient to the Orange
Order in a guarantee publicly given that
the provisions of the Civil Authorities
Act should not be used against any of its
members  (Government of Northern Ire-
land, p 246) Thus the Government’s
attitude to certain marches has been seen
to be due to this, notably the revocation
of the ban on the 1935 “ Twelfth ”” Orange
Parade after the Orange Grand Master
said he would defy such a ban (Report to
Westminster MPs on the 1935 riots). It has
been said that this Parade was a direct
cause of the serious rioting which ensued
(Report of the advisory committee on
Police in Northern Ireland, Cmd 535,
para. 24). The failure of the Government
to ban the Apprentice Boys Parade in
Derry on 12 August 1969 has also been
alleged to have been due to lack of
impartiality. In the opinion of the Scar-
man Tribunal the decision not to ban the
march was justified in the light of all the




evidence available to the Minister of
‘Home Affairs at the time (Report of a
tribunal of inquiry into Violence and Civil
Disturbances in Northern Ireland in 1969,
iCmd 566, April 1972). Similarly the fact
that the Ministerial discretion was used to
iban the 1970 March by the Apprentice
'Boys under the Special Powers Act and
not as previously under the Public Order
| Act is seen by critics of the Government
as a decision taken to ensure that the
supporters of the Government who broke
the ban would not be subject to the
mandatory prison sentence of six months
(K. Boyle, “Minimum Sentences Act,”
Northern Ireland Legal Quarterly, 1970).
This would have been the case if the ban
had been imposed under the Public Order
Acts because by virtue of the Criminal
Justice (Temporary Provisions) Act (NI)
1970 a six month prison sentence for
. breaking a ban on marches imposed under
the Public Order Act was made manda-
tory. Those concerned in these decisiohs
' have pointed out that it would not in the
iview of the Ministry’s advisers have been
legal to impose a ban on these processions
under the Public Order Act in view of the
fact that the reason for imposing the ban
was that it would impose an undue burden
‘on the security forces rather than that
there was an immediate threat to public
order. The Minister’s power has also been
used, it is alleged, to suppress not only
political activity which was against the
present constitutional position of Nor-
thern Ireland, but also political activity
o directed towards an amelioration of econ-
s omic circumstances (NCCL, Report on the
" Special Powers Act, 1936). Examples of
¥ chis that have been given include the fact
®that in 1925 the unemployed of Belfast
were banned from marching on the same
.day as the opening of the Northern Ire-
and Parliament because the Minister said
‘hat it was an attempt to intimidate the
» Government (Andrew Boyd, The rise of
the Irish Trade Unions 1729-1970, p 99,
1972); that in 1932 the Out-door Relief
‘ 'Workers were banned from demonstrating
"ibid, p 103) and that the Act was also
ased  during the Second World War
against industrial strikers.

3. The allegation is made that certain
» dowers given in the Regulations are ultra

vires the Government of Ireland Act
1920. This argument was upheld to a
limited extent in R v Justices of the Peace
for the County of the City of London-
derry ex parte Hume et al (23 February
1972) where it was decided that the
Northern Ireland Parliament had not the
power to give the Minister of Home
Affairs power to authorise the armed
forces to act under certain regulations
since laws “‘ in respect of ”’ the army, navy
or air force are excepted matters by virtue
of the Government of Ireland Act 1920.

4. Many of the allegations and criticisms
concern the use of the controversial
powers of detention and internment with-
out trial. These powers are alleged to have
been used almost entirely against one
section of the community to an extent not
strictly required by the exigencies of the
situation but again as a means of sup-
pressing political opposition. Internment
has also been criticised as leading to a
contempt for the judicial processes by its
use against people immediately after they
have been acquitted of criminal charges,
or in rearresting those whose release has
been ordered by the courts on the ground
of some irregularity in the original arrest
and detention (T. Hadden, “ The Rule of
Law in Northern Ireland,” New Law
Journal, 17 February, 1972, p 161). There
have also been allegations that the threat
of internment has been used to secure the
compliance of people with the wishes of
the security forces. For example it was
alleged in Moore v Minister of Home
Affairs in Amagh County Court, February
1972, that the threat of internment was
used to deter the prosecution of a civil
action against the authorities. Other speci-
fic criticisms relate to the lack of adequate
safeguards concerning the use of intern-
ment. The following defects especially
have been criticised (C. Palley, The Times,
23 November 1971):

(a) The lack of constant supervision by
Parliament.

(b) The lack of a rapid procedure for
Parliament to end internment by resolu-
tion.

(c) The inability of the committee under
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Judge Brown to make decisions which are
binding on the executive.

(d) The inability of persons detained, but
not interned to apply for release to the
Advisory Committee under Judge Brown.

(e) The difficulty of finding out where
persons held for interrogation are being
kept.

(f) The lack of adequate compensation.




3. theoretical considerations

In proposing a replacement for the Special

- Powers Act we are suggesting that there

' are civilized limits and standards for the
| exercise of power by government, when
[ public order and the security of the state
' are threatened from within. At the outset
a sceptic may ask: ““What possible basis
' can there be for such standards? Is this
' not a matter of subjective preference?”
. This is a fair question and one which ad-
. mits of no easy answer. For example, in
recent debates on internment arguments
both for and against it appear to have
been based on quite varied assumptions.
. At least four types of argument are regu-
. larly advanced.

First, there are those who appear to main-
tain an absolute ethical position, some-
times based on natural law or natural
rights, sometimes on bare assertion. Such
- arguments take the form that “ detention
- or internment without trial by any regime
' is justified under no circumstances, with-
out exception” or ‘“the state is entitled
' to use any means whatsoever to protect
. itself from a ruthless enemy.” It has been
our experience that some people who
. assert such positions are prepared, at least
in private, to concede that they would
have to admit to exceptions to such pro-
- positions. Thus it is possible to start from
what looks like absolutist positions on in-
ternment and cognate matters, and to
accept after argument that in the general
area of emergency powers the problem
often boils down to a choice between two
evils in respect of which it is difficult to
maintain that one of the evils is absolute,
but the other is not. Even where someone
insists, after discussion, that he would
- rule out certain kinds of methods of main-
taining order in all circumstances without
exception, it is for him to clarify the
scope of the means he believes to be un-
justifiable. And exploration of this ques-
tion may reveal that in practice the differ-
ence between an absolute ethical position
and that of an ethical relativist or utili-
y tarian may not be very great.

Another basis for “civilized standards ”
which is commonly invoked is the fact of
the international acceptance of certain
standards of civilized government. Such
standards are, for instance, to be found in

documents such as the Universal Declara-
tion of Human Rights, 1948 and the
European Convention for the Protection
of Human Rights and Fundamental Free-
doms, 1950. Invocation of the European
Convention, where applicable, is an
especially persuasive argument in the Bri-
tish Isles, for both the governments of the
United Kingdom and the Republic of Ire-
land are signatories to the Convention.
This means that not only are they bound
by international law to observe its provi-
sions, but also they have publicly accepted
the Convention as laying down firm mini-
mum standards of civilized behaviour
which they undertake to observe. We be-
lieve that the standards set by the Con-
vention do in fact reflect a broad con-
sensus in world public opinion and in-
formed opinion in the British Isles and
for this reason provide a relatively firm
basis for proposals about emergency
powers. Accordingly we propose that an
Emergency Powers (Security) Act should
not only be consistent with, but should
also reflect the underlying approach of the
relevant provisions of the European Con-
vention.

A third type of argument involves an his-
torical appeal to the traditions of the
British and the Irish who have always
been freedom loving peoples, and have
set an example to the world in resisting
oppression and arbitrary government.
Any provision for the protection of public
security and order must be consistent with
the spirit of these traditions. This argu-
ment has a strong emotional appeal to
many and it serves as a useful reminder of
some of the most important values which
have provided the basis for government
in our societies in the past. If sufficient
people are prepared to reaffirm these
values, then it holds out some hope for
consensus in the future. However, the
fact must be faced that the traditions and
values that are thus invoked are open to a
variety of interpretations and that
they are too general to provide precise
guidance in determining the line to be
drawn between legitimate governmental
power and unacceptable breaches of the
rule of law.

A fourth type of argument which is com-




monly wused in discussing emergency
powers is a utilitarian argument. Such
arguments purport to assess the accept-
ability of a particular measure by refer-
ence to whether its consequences are
likely in fact to increase or decrease the
sum total of human happiness. As we
shall see, it is possible to invoke such
arguments in support of and against the
introduction of internment on 9 August
1971. For instance, advocates of intern-
ment maintain that it is both a necessary
and efficient means of combating the 1rRA
and that the pain involved in the deten-
tion without trial of persons suspected of
terrorism is outweighed by the lives and
property that have been saved by this
means. On the other hand, some critics of
internment maintain that it has been
counter productive, in that it has led to
an increase of violence and has alienated
the minority community.

common ground

Disagreement between people invoking
utilitarian arguments are often reducible
to questions of fact. This seems to be the
case in the present debate about intern-
ment. For instance, some common ground
may be found between many supporters
and opponents of internment in the pre-
sent situation in respect of the following
formulation :

1. Internment without trial is an evil
which is justified if and only if certain
conditions are satisfied ;

2. Deprivation of liberty is an evil but
from the point of view of those who con-
sider the existing order legitimate, threats
to the security of the state or the disrup-
tion of normal life through violence or
certain other kinds of activity are worse
evils. Deprivation of liberty to the mini-
mum extent necessary and with as few
additional discomforts as possible may be
justified, provided that this is the only
feasible means of achieving the desired
security ; and it is likely in fact to further
this ; and it is not likely to have secondary
effects which are worse than the evil to be
prevented ; and adequate safeguards are
provided to ensure that the selection and

the treatment of detainees does not step
beyond the bounds of the justification for
their detention; and effective remedies

are available against illegal acts com-
mitted in implementing a policy of intern-
ment.

We believe that some such general for-
mulation as this would be acceptable to
many people who nonetheless disagree as
to whether or not the decision of 9 August
was justified. What then is the basis for
their disagreement? One common reason
is that many people who have taken
stands on internment have just not
thought the problem through. For them
this kind of analysis may be helpful and
may reduce disagreement. A second
ground for difference of opinion is over
the evaluation of the good and evil in-
volved. Some may sincerely believe that
detention without trial is an unmitigated
evil. Others may seek to balance the
weight to be attached to loss of liberty
for a period against the risk of death or
injury to citizens going about their busi-
ness. Some disagreement may be elimin-
ated by clarification of the nature and ex-
tent of the phenomena being evaluated,
but ultimately the matter rests on subjec-
tive value judgments. Thirdly, people
with similar values may disagree about
what the consequences are in fact or are
likely to be. For instance some maintain
that the 1RA has in fact been strengthened
because of internment by gaining sym-
pathy and by the effects of internment on
the internees themselves. Others maintain
that internment has severely weakened the
IRA and that its alienating effect is likely
to be only temporary. Each side may pro-
duce elaborate statistics about the inci-
dence of violence and the success of the
security operation both before and after
9 August, while accusing the other of fall-
ing into the fallacy of “ post hoc, ergo
propter hoc.” When pressed honest pro-
ponents of both points of view may be
forced to admit that their assessments of
actual consequences and likelihoods are
based at least as much on speculation as
on hard evidence. Thus, utilitarian argu-
ments may not settle all disagreements,
but they may help to eliminate unneces-
sary disagreements and to identify pre-
cise points of difference. They may also




help to establish the point that this is a
topic on which reasonable men can
honestly and honourably disagree.

principles for legislation

There are four principles which should
| govern the formulation of an emergency
. powers statute within the common law tra-
- dition. First that the provisions of any
such legislation should involve the mini-
mum necessary derogation from common
law rights ; secondly that emergency
. powers should be brought into operation
only to the extent which is strictly re-
quired by a given emergency ; thirdly that
maximum safeguards should be provided
in respect both of the introduction of each
individual power and of its exercise ; and
fourthly that all emergency powers should
be clearly and precisely formulated so
' that the security authorities are not left to
operate under the existing vague and
general common law powers.

. The first two of these principles are
closely related. If emergency powers legis-
lation involving a measure of derogation
from ordinary common law rights can
only be justified by the existence of an
-emergency, it follows that only that de-
‘gree of derogation is justified which is
necessitated by the particular emergency.
(““ A regulation which creates an offence
so wide in its terms as to make unlawful
conduct which cannot have the effect of
endangering the preservation of the peace
and the maintenance of order is not in my
view rendered valid merely because the
description of the conduct penalised is
~also wide enough to embrace conduct
" which is reasonably likely to have that
offect.” Lord Diplock dissenting in
McEldowney v Forde, 1971 Ac, 632, pp
661-2.) Thus it is not the case that any
emergency will justify the suspension of
all common law rights. The burden should
rather be placed on those who would in-
,voke emergency powers to show that
there is an emergency situation endanger-
ing the peace of the community which
cannot be resolved without the suspension
of specified common law rights. This can
only be operated if there is formal provi-
»sion for the individual implementation of
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each of the powers included in an emer-
gency powers act.

The third principle may be justified on a
number of related grounds. First there is
a general argument from the conception
of justice rooted in the common law tra-
dition. The decision as to whether the re-
quirements of substantive justice have
been met is frequently determined, in
whole or in part, by inquiring into whether
the requirements of procedural justice
have been met. Typically, the invocation
of emergency powers legislation is not
motivated by a desire to deny substantive
justice to anyone. Rather it is to remove
certain safeguards which the common
law has evolved to guarantee procedural
justice. It is, therefore, clear that in com-
mon law jurisdictions it is assumed that
the presence of procedural safeguards is
conducive to the realization of substan-
tive justice, and the greater the degree to
which procedural safeguards are ignored
the more likely it becomes that the
ends of substantive justice will be frus-
trated. We have taken the view that this
argument is applicable equally to emer-
gency powers as to normal police powers,
and have thus sought in our proposals to
introduce procedural safeguards which
will help to meet the requirements of jus-
tice without rendering the powers which
they qualify useless.

Procedural safeguards in respect of emer-
gency powers may also be justified on
more pragmatic grounds. In any situation
where a significant sector of the popula-
tion is of the opinion that normal legal
and political channels are no longer effec-
tively open to them it is of the greatest
importance to restore their confidence in
lawful procedures. It is not necessary in
this context to debate the factual issue as
to whether legal and political channels in
Northern Ireland have been and are effec-
tively open to the minority community.
The argument is rather that unless all
sections of the community believe that the
political and legal structures will protect
their interests and impartially settle their
disputes there is little prospect of normal-
ising the situation. This applies equally to
the introduction of emergency powers. It
will probably not be possible to convince
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everyone in the community of the need
for emergency powers on the basis of a
particular interpretation of the facts. But
it may be possible to convince them at
least that the procedure by which that fac-
tual decision was made was fair and im-
partial and thus to accept the result more
willingly. This suggests that wherever
possible a procedure be provided by
which the sceptical may challenge the in-
terpretation of the facts adopted by the
authorities.

The very fact that procedural and ad-
ministrative safeguards are built into an
emergency powers act may in itself in-
duce the authorities to adopt a cautious
approach to the wholesale use of powers
which have been granted to them. To take
a simple example, if the power to intern
without trial is permitted only on the
condition that those interned shall be en-
titled to a standard of comfort and to
facilities which are not generally accorded
to convicted prisoners, this in itself may
cause the authorities to hesitate before
deciding to intern a very large number
of people. Similarly the existence of a
readily accessible procedure by which
complaints against the abuse of discre-
tionary powers may be redressed will en-
courage some measure of caution in their
use. There is no way to ensure that dis-
cretionary powers will not be abused. But
such abuses are less likely to occur if
those who make use of the powers are
directly accountable for their actions.

The final principle that all emergency
powers should be clearly and precisely
formulated is directly related to the ques-
tion of redress. The more general a power,
the more difficult it is to establish that it
has been abused. Again to take a simple
example it might be argued that in emer-
gency conditions there was a common
law right to impose a curfew or to detain
suspected insurgents for questioning for
a reasonable period. A well drafted emer-
gency powers act, however, will typically
set precise limits on any such power to
impose a curfew or to detain for question-
ing, and will thus both set a standard for
the security authorities and also facilitate
an aggrieved person in seeking redress
where those standards are infringed.

‘The fundamental justification for the
adoption of all these principles, however,
is that if they are ignored the effect of
emergency powers legislation is likely to
be the arbitrary exercise of power and the
intimidation of a disaffected minority in
the Northern Ireland context. Only if the
principles are accepted are those con-
cerned likely to use legal rather than vio-
lent avenues of protest and complaint.
The way to reintegrate a disaffected
minority is not to remove all procedures
through which they can challenge the
legitimacy of the authority exercised over
them, but to provide an avenue for ob-
taining satisfaction so that they are less
likely to support those who would resort
to gelignite. Civil order obtained through
intimidation rather than integration will
ensure the continuing need for emergency
powers. The objective of introducing
emergency powers is rather to create a
situation in which they are no longer re-
quired.




4. emergency powers

| The application of these general prin-
‘ciples to each of the powers which the
I executive may claim to be necessary or
|de31rable in dealing with an outbreak of
‘subversion or other violent political acti-
tvity and their reduction to statutory form
L is discussed below under various different
| headings.
| Powers under all these heads should not
L necessarily be included in any emergency
| powers legislation, nor should they all
! be granted to the authorities in the special
! conditions prevailing in Northern Ireland.
.But it is desirable to set out as compre-
' hensively as possible the arguments for
¢ and against the provision of the full range
'of powers and procedures for dealing
i with an emergency which have been ap-
! plied in other common law jurisdictions,
! and also to give some account of the way
\1 in which these powers might be reduced
! to statutory form.

§ This list of heads for discussion is re-
¢ stricted to powers designed to deal with
¢ deliberate subversion of a violent nature.
. We are aware of the fineness of the line
' between deliberate violence of this kind
and that which may arise out of civil
commotion and some forms of allegedly
‘non-violent political protest, and of the
special need for controls over “ provoca-
tive ” demonstrations and processions in
Northern Ireland. But though there may
be some overlap in the powers which the
¢ authorities may reasonably demand to
¢ deal with these two forms of political vio-
lence, we feel that a very clear distinction
¥ should be made between powers to deal
» with deliberate and violent subversion on
the one hand and outwardly peaceful pro-
test and civil disobedience on the other.
'The general issues which arise in con-
nection with the control of public meet-
ings, processions and other forms of
peaceful protest and demonstration are
therefore discussed separately below.

" martial law

It is established law in common law
jurisdictions that where a situation of
armed insurrection exists the forces of
the Crown may take the law into their

own hands by establishing military courts
or even in extremis resorting to summary
execution of insurgents or their support-
ers. It is usual in such cases for the autho-
rities to make a declaration of martial
law but legally this is unnecessary in that
it is the existence of a situation in which
the ordinary courts of the land cannot
operate effectively or at all rather than
any formal declaration which justifies the
resort to extra-legal procedures and sanc-
tions. Furthermore the implementation of
martial law, whether declared or not, does
not as is often assumed constitute a total
suspension of the common law. The posi-
tion is rather that the exigencies of the
situation may be deemed at common law
to justify what may be thought of as
actions by way of self-help or self-defence
on the part of the authorities.

These actions may therefore be called in
question after the event in the courts
which will determine in any case raised
before them whether or not the precise
procedures and sanctions used by the
authorities or the precise degree of force
used by individual members of the armed
forces were or were not justified in all
the circumstances ; if they are not found
to have been justified the courts will apply
the ordinary sanctions by way of damages
or criminal penalties. In practical terms,
however, subsequent review of the be-
haviour of the authorities under martial
law conditions is usually excluded by the
enactment of a statute of indemnity grant-
ing retrospective or prospective legal im-
munity to all persons acting on behalf of
the authorities against any legal proceed-
ings arising out of their treatment of those
suspected of terrorist activities or sym-
pathies.

There has to date been no declaration of
martial law in the current Northern Ire-
land crisis, and no attempt to introduce
a statute of indemnity, either at West-
minster or at Stormont. (The Northern
Ireland Act 1972 does explicitly authorise
the Northern Ireland legislature to intro-
duce a measure of indemnity in respect
both of its own security forces and of
the armed forces of the Crown.) It is
nonetheless arguable that some of the
activities of the security authorities have
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only been legally justifiable either on the
grounds that some form of martial law
might be deemed to be in force, or on
the basis of the residual common law
powers of military intervention to pre-
serve public order or to prevent serious
injury to persons or to property. The de-
claration of a curfew by the military
forces in the Lower Falls area in July
1970, for instance, was subsequently up-
held in a magistrate’s court as a reason-
able exercise of common law powers in
an emergency situation. Furthermore in
the case of some of the shooting inci-
dents involving the security forces, even
if the precise instruction of the ‘ yellow
card ” issued to each individual soldier,
which is a broadly accurate statement of
the common law powers of any citizen,
had not been observed it would be open
to a court to hold that it had no jurisdic-
tion to hear any action against the soldier
concerned on the ground that a state of
martial law existed.

The law in this sphere is not clearly
settled. Many of the cases are outdated
and vague, and an overall review of the
position is long overdue. (See for example
Marais v General Officer Commanding,
1902, Ac, 109; R v Strickland 1921, 2, 1R,
317, Wright v Fitzgerald, 1799, 27, St Tr,
765, Higgins v Willis, 1921, 2, IR, 386,
R v Allen 1921, 2, 1R, 241, Egan v Mac-
ready, 1921, 1, 1R, 265, Re Clifford and
O’Sullivan, 1921, 2 Ac, 570, see generally,
18, ror, 117,.133,:152,(1902); :and¢R./F:
V. Heuston, Essays in constitutional law,
pp 150-158 for a discussion of the Irish
decisions on martial law.) The line of
argument that martial law is in force,
however, has not been relied on by the
security authorities either on a political
or a legal level. In most cases explicit
reliance has been placed on the powers
conferred on the security forces, both civil
and military, by the Special Powers Act
and Regulations thereunder. Thus when
certain of these regulations were held by
the Northern Ireland Divisional Court to
be ultra vires the Northern Ireland legis-
lature immediate action was taken by the
British Government in the Northern Ire-
land Act 1972 to restore the position to
what it was generally believed in White-
hall to have been prior to that decision.

(The Queen v The Justices of the Peace °

for the County of the City of London-
derry, ex parte Hume et al., Queen’s

Bench Division (Crown Side) Divisional !

Court, 23 February 1972.) We accept
that this general approach is the correct
one in all the circumstances. To rely on
martial law powers of arrest and search
in a situation when the ordinary courts
and legal processes were still very clearly

operating would be to expose the armed |

forces to a wholly unacceptable degree of

uncertainty as to the legality of their |

activities. In addition the peculiar circum-
stances of the Northern Ireland situation
demand a level of clarity and certainty in
the extent of the emergency powers in the
hands of the authorities which cannot be

achieved by reliance on common law or

martial law powers. We have thus rejected
the argument that common law and
martial law powers are sufficient to deal

with any emergency, and have accepted

that emergency powers
necessary.

declaring a state of
emergency

In many countries where there is a written
constitution conferring fundamental rights
on its citizens there is also provision for
the declaration of a state of emergency
under which some or all of those funda-
mental rights may be suspended or re-
voked. Similarly under most international
conventions guaranteeing fundamental
individual rights, such as the European
Convention on Human Rights, there is
provision for the suspension of some of
those rights by derogation on the part of
the signatory country in a state of emer-
gency. In most countries where this type
of constitutional guarantee is adopted
there is some formal control over the
declaration of a state of emergency by
the executive either by legislative or
judicial organs. The Federal Constitution
of Malaysia is an instance of legislative
control. the Constitution provides for a
Proclamation of Emergency by the King
(the Yang di-Pertuan Agong) where the
security or economic life of the Federa-
tion is threatened; the King may then
issue ordinances of any kind which shall
be valid regardless of any inconsistency

legislation is |




- with other provisions of the Constitution
' (article 150); but any such proclamation
may be annulled by resolution of both
‘houses of the legislature; the legislature
may also circumvent this procedure by
‘the enactment of measures reciting the
objective of containing organised violence,
disaffection, hostility between races, the
.alteration by unlawful means of legal
-institutions, or the security of the Federa-
tion, which overrides any other constitu-
tional guarantees and which may not be
contested in any court (article 149).

Again, under the Anglo-Rhodesian settle-
ment proposals (Cmnd 4835, 1971) a
sroclamation of a state of public emer-
sency will lapse if it has not been ap-
oroved by resolution of the House of
Assembly within 7 days if the House is
sitting, or within 30 days in any other
case. Furthermore, the House may at any
ime resolve that a declaration of emer-
zency should be revoked and if such a
resolution is approved, the President shall
forthwith revoke the declaration (Rho-
desian Constitution, 1969, section 61.)

similarly under the Irish Offences Against
¢ he State Act 1940, which authorises the
‘nternment of individuals without trial,
srovision is made for a prior proclama-
ion that the implementation of that
L Yower is necessary to secure public peace
ind order ; any such proclamation how-
L :ver may be annulled by resolution of
Jail Eireann upon which the power to
ntern lapses immediately (section 3); in
' his case there is no exclusion of judicial
| ‘eview, so that an application could pre-
» ‘umably be made to the courts to declare
' he Proclamation invalid as having been
‘nade in bad faith or on wholly un-
W easonable grounds. The best example of
tourely judicial review, however, is that
v inder the FEuropean Convention on
" Tuman Rights: in the Lawless Case
© 1957) the FEuropean Court held that
S hough the introduction of powers of
. nternment in the Republic of Ireland had
poeen justifiable in all the circumstances,
{ he grounds for any derogatlon from the
' “onvention could be inquired into by the
¢ Court and that if they were found to be
B nadequate the derogation and any in-
5 ringement of individual rights under it
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would be deemed to be a breach of the
Convention.

In Britain this form of legislation is not
usually adopted in view of the absence of
a written constitution and the doctrine of
parliamentary sovereignty under which
the government of the day may at any
time press through an emergency statute
providing powers to deal with any security
situation which may arise, as in the
Defence of the Realm Act 1914. But the
proclamation system has been adopted
under the Emergency Powers Acts 1920
and 1964 for emergencies resulting from
industrial action, and any such declaration
is subject to annulment by a negative
resolution in either House.

In Northern Ireland the above approach
has been pushed to its furthest extent in
security matters by the enactment of per-
manent security powers under the Special
Powers Act. This statute could at any time
have been repealed by act of the Stor-
mont Parliament, or indeed by the West-
minster Parliament, and regulations issued
under the Acts could have been annulled
by the Governor if within 14 days of the
laying of the regulation before Parlia-
ment, one of the Houses prays that it be
annulled. But in the special circumstances
of more or less permanent one party rule
this was not an effective safeguard. The
fact that the legislature effectively trans-
ferred the power to legislate in security
matters to the executive in so far as is
possible under British constitutional doc-
trine is one of the major complaints
against the Act. In addition the possibility
of effective judicial review on the ground
of excess of jurisdiction by the executive
has been largely negated by the decision
of the House of Lords in McEldowney v
Forde (1971, Ac, 632) that a regulation
(24a) banning all “republican clubs or
any like organisation howsoever de-
scribed ” was not an unreasonable use of
the power to make regulations for peace
and order within Northern Ireland.

In a situation where there is a divided
community, as in Northern Ireland, it
would seem that there is a strong case for
1mposmg more effective controls over the
initiation of emergency powers. The form

o
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of control depends largely on the wider
political decision as to the allocation of
security powers over Northern Ireland.
If a new Emergency Powers (Security)
Act is enacted for the whole of the
United Kingdom, as suggested below,
then a simple legislative control requiring
the ratification at Westminster of the
declaration of an emergency within
Northern Ireland might be acceptable.
But if power of control over internal
security is left in the hands of the execu-
tive within the context of a Northern
Ireland legislature, then a simple legisla-
tive safeguard of this kind would not be
sufficient given the history of sectarian
politics within the Province. There are
two alternatives which would provide an
additional safeguard in this context. First
the ratification of a declaration of emer-
gency could be made dependent on the
vote of at least two thirds of all elected
members, whether present or not, so that
a simple majority governing party could
not on its own ratify a decision of its own
executive. Secondly control might be
given to a judicial review body with full
power to hear the evidence from the
security authorities and to determine
whether the declaration of the emergency
was in all the circumstances justified. This
form of control would not be likely to be
acceptable within a sovereign state such
as the United Kingdom, but might be
workable in the Northern Ireland con-
text given the possibility of a constitu-
tional settlement guaranteed by both the
United Kingdom and the Republic of
[reland.

If a settlement of this kind were made, or
if a more far reaching form of condo-
minium by the United Kingdom and the
Republic of Ireland over Northern Ire-
land were instituted, then the appoint-
ment of a judicial review body with
representatives of both guaranteeing
powers and perhaps a Commonwealth or
European president would be a convenient
means of securing control over the dec-
laration of an emergency. Any such
declaration by the executive, however
constituted, would then be referred auto-
matically to the review body and the
emergency powers conferred under it
would lapse if the declaration were not

confirmed by the review body within the
specified period of time.

Further provision is also required to
control the termination of the emergency.
The simplest formulation in this context
is probably to restrict any declaration to
a period of six months or a year, and to
impose the same controls over the exten- |
sion of a declared emergency as over its
initiation.

emergency offences

It is implicit in the declaration of an
emergency and the creation of emergency
powers that the ordinary processes of the
criminal law are inadequate to deal with
the situation. The bulk of emergency
legislation has typically dealt with powers
of arrest and search and of preventive|
detention. But this emphasis should not!
exclude consideration of the creation of !
emergency offences which either extend |
the ambit of criminal conduct or permit
some derogation from the ordinary pro- }
cedural and evidential rules governing |
criminal trials. This approach has parti-
cular advantages in the Northern Ireland |
situation in that preventive detention or
internment is now a highly emotive issue |
on which it is virtually impossible to
reach a compromise agreement between
representatives of the different groups.
More generally the creation of new
offences designed specifically to deal with
those involved in subversive movements
has the advantage that if there is a resolu-
tion of the political issues which occa-
sioned a particular emergency, the dec-
laration of an amnesty for all those con-
victed of offences under the emergency
legislation is made administratively and |
psychologically easier.

Existing criminal law makes provision for |
the conviction of those involved in certain
types of subversive activity over and;
above the ordinary range of criminal
offences dealing with injury to persons
and damage to property through the
common law offences of treason and |
sedition. In broad terms treason covers &
any attempt by force or other illegal §
means to overthrow the government of §




the state, and sedition the encouragement
or incitement of any such attempt by
sublic speeches or other forms of propa-
sanda. There is ample precedent for the
ise of these offences against the leaders
of movements in Ireland in the course of
the nineteenth century. But there are
serious drawbacks in relying on these
common law offences. As in the case of
‘martial law there is no clear understand-
ng as to the precise extent of the law,
and there is a natural tendency to regard
he offences of treason and sedition as
.-estricted to the leaders of a particular
novement, and a consequent likelihood
of acquittal if they are employed against
‘hose lower down in the hierarchy of the
novement. The common law offence of
>onspiracy does permit proceedings to be
orought against such persons against
~vhom there is no proof of active partici-
»ation in individual attacks on persons
or property, but a conviction for such a
charge requires direct proof of the in-
volvement of those charged in the plan-
1ing or presentation of those individual
iattacks. And since direct evidence of this
<ind is not easy to obtain, there may be
10 ready means of bringing proceedings
1gainst those in middle and lower com-
‘mand positions in subversive organisa-
ions.

One solution to this dilemma is to make
nere membership of certain organisations
llegal as discussed in the next section.
3ut there may also be advantages in the
>nactment of offences covering the broad
ange of subversive activity in more spe-
ific terms than under the existing offences
of treason and sedition. The type of acti-
/ity which might be specified in this way
‘would be the promotion or incitement of
'he use of violence against persons or
roperty, and the raising or training or
rganisation of groups or individuals for
such purposes (see below). Such activities
ire in theory covered by the existing com-
ymon law offence of incitement and by the
sections of the Public Order Acts dealing
vith para-military organisations, but an
>xplicit prohibition under emergency
! egislation would allow them to be dealt
- vith more directly and also, as discussed
“oelow, for certain changes in procedural
and ev:dentlal rules to be made to per-

i
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mit a more effective balance between
protecting the innocent and convicting
the guilty in the special conditions
of intimidation or communal division
which may prevail.

the proscription of illegal
organisations

The proscription of subversive or anti-
government organisations has long been
the first line of attack adopted by the
authorities in emergency situations. The
formulation in the Special Powers Act is
fypical of many other jurisdictions, in
giving absolute discretion to the execu-
tive to ban any organisation, membership
of which thus becomes in itself an offence.
The advantage of this strategy from the
point of view of the authorities is clear,
in that no evidence of illegal activity
other than membership of the proscribed
organisation need be sought. But the dan-
gers of abuse are equally clear in that the
power may be used to suppress legitimate
political opposition to the existing gov-
ernment by those committed to non-
violent or constitutional methods of pro-
test and opposition. This point is especi-
ally relevant in Northern Ireland where
all republican organisations have been
regarded by the authorities as subversive
regardiess of their stance on the methods
to be employed in the pursuit of their ob-
jective of the unification of Ireland.

Nevertheless, we recognize that there is a
purpose in banning subversive organisa-
tions in that this makes it possible for the
authorities to hamper their activities and
to bring charges against their officers and
members. But if the executive is given a
discretionary power to ban named or-
ganisations this should not be unrestricted.
Only those organisations which engage in
or incite violent subversive activity to
accomplish political ends should be sub-
ject to the executive ban. Organisations
which disagree with governmental poli-
cies but which advocate change through
constitutional processes should not be
subject to a ban. To ensure that this prin-
ciple is adhered to the grounds for a de-
claration of illegality should be clearly
formulated and provision made for re-
view in the courts. The provisions of the
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Offences Against the State Act 1939 of
the Irish Republic are a good example.
This provides that “any organisation
which: (a) engages in, promotes, encour-
ages or advocates the commission of
treason or any activity of a treasonable
nature, or (b) advocates, encourages or
attempts the procuring by force, violence
or other unconstitutional means of an al-
teration of the constitution, or (c) raises
or maintains, or attempts to raise or main-
tain a military or armed force in contra-
vention of the constitution or without con-
stitutional authority, or (d) engages in,
promotes, encourages, or advocates the
commission of any criminal offences or
the obstruction of or interference with
the administration of justice or the en-
forcement of the law, or (e) engages in,
promotes, encourages or advocates the
attainment of any particular objective,
lawful or unlawful, by violent, criminal or
other unlawful means, or (f) promotes,
encourages or advocates the non-payment
of moneys payable to the Central Fund
or any other public fund or the non-
payment of local taxation shall be an un-
lawful organisation ” (section 18) ; any
such organisation may be declared to be
such by the Government under section 19,
but there is provision in section 20 for
any interested person to make an applica-
tion to the High Court for a declaration
that a particular organisation is not illegal
under the terms of section 18 despite a
governmental declaration to the contrary.
Membership of an illegal organisation is
then made a criminal offence in itself,
though there is a defence of lack of know-
ledge of its unlawful nature. (It is ques-
tionable whether the definition of un-
lawful objects or activities for this pur-
pose should extend to the prohibition of
civil disobedience, as provided in the Irish
Act—see below.)

Imposing sanctions on the basis of mem-
bership in unlawful organisations poses
serious problems in the absence of clear
standards of “ membership.” For example,
the mere appearance of a name on mem-
bership rolls or lists of contributors
should not be sufficient evidence to con-
vict, or to transfer the burden of proof
to the defendant. Frequently, organisa-
tions of the type we are concerned with,

-
I

will gain financial and other forms of sup-

port through threats and intimidation. I

is highly unlikely that a person who has

contributed to such an organisation as a
result of threats, will be able to prove

this upon being charged with being a

member of the unlawful organisation. We,
suggest, therefore, that for the purposes

of emergency powers legislation, “ mem-
bership ”* be defined in terms of knowing
and voluntary participation in the activi-:
ties of a banned organisation. “ Participa- |
tion ” should be construed as requiring
overt actions and although the appear-|
ance of a name on membership rolls or
lists of contributors may be evidence of
participation in the activities of the un-
lawful organisation, such evidence should
not be sufficient to convict or transfer the
burden of proof. The officers or office
bearers of unlawful organisations would
presumably be the main concern of an at

tempt to suppress the activities of an un-

lawful orgamsatlon If being an officer or:
office bearer in an unlawful organisation is
to constitute a criminal offence, then it
should be the case that the evidence of |
such status be limited to activity per-
formed in that capacity for or on behalf
of the organisation. In other words, a
person cannot be guilty of being an offi- |
cer in an unlawful organisation unless !
there is evidence to show that he has

acted in that capacity. '

subversive literature and
documents

Similar considerations arise in respect of

subversive literature and documents. It is
important to preserve the right to cam-

paign by peaceful and constitutional |
means for changes in the political and |
economic order without facilitating the |
promotion and organisation of subversion |
and violence. Though some codes of |
emergency powers do contain general |
provisions permitting the banning of par- |
ticular publications, as in regulation 8 of {
the Special Powers Act, most are re- |

stricted to the contents of particular issues
or items, or to the prohibition of litera- ?
ture and documents produced by pro- |
hibited organisations, as in regulation }
24A of the Special Powers Act. The most §
appropriate strategy would seem to be to |




define seditious literature and documents
1s those which contain material advocat-
ng violence or other subversive activi-
ies, but not peaceful protest or civil dis-
obedience, or which seek to encourage
-ecruitment for illegal organisations, and
then to make it an explicit criminal
offence for any person to be concerned
‘n the preparation, printing, publication
or distribution of any such literature or
locuments. Mere possession of seditious
iterature or documents on the other hand
should not be an offence. The distinction
0 be drawn, as in the case of member-
ship of illegal organisations, is between
wctive involvement and passive interest or
sympathy. Any attempt at prosecution in
he latter case may well do more harm
han good, in that the individual may not
-ealise the illegality or may have had the
locuments pressed on him by activists,
r may have them for innocuous
‘easons.

Jguestioning prior to arrest

‘Where a campaign of violent terrorist
attacks has been instituted some deroga-
ion from the ordinary common law rule
“hat no person shall be required to answer
ny questions as to his identity or move-
nents at any time may be necessary if
he security authorities are to be able to
ake preventive action. The existing regu-
ation under the Special Powers Act con-
‘ers power on any member of the security
orces to stop and ask any person any
juestions which may reasonably be ad-
Iressed to him, and the failure to answer
o the best of his ability and knowledge
constitutes an offence (regulation 7). In
wddition any person may be arrested
vithout warrant and detained for a period
f up to 48 hours for the purpose of in-
| errogation (regulation 10). The objection
| 0 these provisions is not their existence,
out the lack of any ready means by
'vhich their use may be controlled and
\buses corrected.

‘[here are numerous precedents for im-
)osing an obligation in normal times on
iny person to establish his identity when
tequired to do so by an authorised per-
{ on, and for according a power of arrest
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in cases where there is reasonable sus-
picion that a false name and address has
been given. There is unlikely to be any
serious difficulty in formulating such a
power to the satisfaction of all. It is more
difficult to decide how far beyond this
power it is reasonable to go for the pur-
poses of combating a terrorist campaign.
There would appear to be two broad
grounds on which an extension might be
based: first to enable security forces to
require any person to give an account of
his reason for being where he is stopped,
and second to enable them to require a
person to give an account of his move-
ments at any particular time. The first of
these is essentially a preventive measure
to permit the authorities to forestall
terrorist activity, the second an aid to the
clearing up of attacks which have already
taken place. For this reason it is sug-
gested that any statutory formulation
should make a distinction between the
obligation to give a simple account of
physical movement in specified periods in
the past, and the obligation to give an
account of the reasons for being in a
particular place at the time of question-

ing.

detention for questioning

Where an authorised person has reason
to suspect that a person has not given a
full and truthful account in answer to
questions posed under these two heads,
or where a person seeks to evade or ob-
struct the posing of such questions, fur-
ther power to arrest and detain for ques-
tioning may reasonably be sought by the
authorities. The usual limit on such de-
tention is 48 hours. Where this further
questioning suggests that an offence has
been committed, or that the answers
given previously by the person detained
were not true, then the suspect may be
charged of a substantive offence and
brought before the courts, where the
question of further detention or release
on bail may be dealt with in the usual
way. Power to take photographs and
fingerprints of any person, as in section
30 of the Offences Against the State Act
1939 of the TIrish Republic, might also,
very well, be added in this context.




The most difficult issues in this context
are those of the treatment of persons de-
tained for questioning, and the review
of cases of alleged ill-treatment or the
abuse of the power to detain. The gov-
ernment has accepted that certain forms
of ill-treatment in the course of question-
ing are neither legal nor permissible, as
recommended in the minority report of
the Parker Committee (Report of the
Committee of Privy Councillors appointed
to consider authorised procedures for the
interrogation of persons suspected of
terrorism, Cmnd 4901, March 1972) but
safeguards are still necessary. The most
effective are likely to be the enactment of
specific regulations governing the treat-
ment of those detained for questioning,
and the creation of a review tribunal with
power to award compensation to those
whose complaints are found to be justi-
fied. The details of regulations to govern
the questioning of persons detained need
not be discussed here. But the principles
upon which they should be formulated
are clear: first that the conditions under
which questioning may take place should
be specified, including the permitted
length of periods of questioning, and pro-
vision for sleep and refreshment; second
that persons detained should be granted
access to legal advice of their choice ;
and thirdly that provision should be made
for medical inspection of all persons both
before and after and supervision during
the period of questioning.

In respect of the review of complaints of
the abuse of the power to detain for
questioning two broad principles might
be adopted: first that the infringement of
ordinary rights which the grant of such a
power constitutes be recognised by pro-
vision for the compensation for loss of
employment or earnings of all persons
detained against whom charges are not
subsequently preferred ; and second that
the ordinary procedures for civil action
for the abuse of powers be simplified by
permitting a simple claim against the
authorities to be registered before a
specially appointed tribunal which should
have power to order compensation not
only for loss of earnings incurred as a
result of the detention, but also for the
loss of liberty or any ill-treatment

suffered in breach of the regulations gov-
erning questioning, as for instance where
it could be shown that no reasonable
grounds for the detention of the person
in question could be produced by the
authorities. The constitution and pro-
cedures for such a tribunal are further
discussed below, but the principle on
which they are based is that the increase
in the powers of the authorities should be
offset by making it easier for claims of
abuse to be established.

arrest

Given the existence of a power to arrest
and detain for questioning and the crea-
tion of a range of emergency criminal
offences, there should be no need for a
more general emergency power of arrest.
An emergency powers statute would
simply make all emergency offences:
arrestable under the Criminal Law Act,
1966, or the Criminal Law Act (NI), 1967
so that any person reasonably suspected
of having committed an offence could be
arrested without warrant. Provision for
an expedited complaints and compensa-;
tion procedure in cases where the author-
ities could be shown to have acted un-
reasonably would also apply, as discussed’
below. It should also be noted that
ordinary legal procedures in respect of
the granting or refusal of bail would!
apply to persons charged with offences
under the emergency powers statute, so.
that the authorities should not be able to/
make use of unreasonable holding
charges as an alternative to detention:
without trial. The position in this respect
would be no different from that currently
applicable in Northern Ireland where
there have been a number of cases in
which magistrates or the High Court have
granted applications for bail against the:
wishes of the authorities (see for example
the case of Close in December 1971 in|
which the magistrate’s decision to grant
bail was subsequently upheld by the High
Court, and borne out by the fact that at
the trial all charges not previously with- |
drawn were withdrawn from considera- |
tion by the jury on the ground of lack of
any credible evidence). The existence of |
the Special Powers Act, however, has?




oermitted the authorities to detain and
'ntern some of those whose release has
een ordered by the courts. The retention
»f formal judicial control in this sphere
s therefore an important part of the
seneral strategy of granting adequate
owers to the security authorities but
ubjecting their exercise to searching in-
‘lependent control. There is no reason to
selieve that the courts will not be anxious
| 0 co-operate with the authorities in any
i case where there is any reason to suspect
"hat the release of a suspect might not be
'n the public interest.

isearch and seizure

' [he power to search for and to seize fire-
1urms and explosives is already granted to
 he authorities under permanent legisla-
ion. In addition there is a general com-
‘non law power to search for and seize
‘wvidence of the commission of serious
Hiffences whether or not a warrant has
been obtained (Chic Fashions (West
“gVales) Ltd v Jones, 1968, 2 @B, 299). But
w; n view of the unsettled state of the law
0 this and other related respects, and of
u he advantages of legal clarity in emer-
rency conditions, a new emergency
Howers statute should include an explicit
‘n ower to search for and to seize without
‘varrant any objects or documents de-
¥ 1gned or intended for use in contraven-
!; ion of the emergency legislation, or which
4vould constitute admissible evidence of
Fhe commission of an offence before the
mergency criminal court. As in the case
1f other extended powers granted in con-
1 iection with the emergency, the expedited
| l‘ nd simplified procedures for dealing with
* omplaints of abuse and for awardmg
L ompensation for any loss or injury un-
r easonably inflicted by the authorities
{ vould apply.

1

ietentlon without trial

P "he most far-reaching power likely to be
1 emanded by the authorities in an emer-
L ency situation short of open hostilities
1 vith a foreign power is the right to intern
“vithout trial any person suspected of
* eing a security risk. Powers under this

general head may extend from relatively
minor restriction orders or house arrest
to full scale internment in camps pre-
pared for the purpose. Under the Special
Powers Act use has sometimes been made
of full scale internment, but simpler re-
striction orders were also used in the pre-
war period, often with the implicit ob-
jective of forcing the person concerned to
go into voluntary exile. (Regulation 12
authorises the Minister of Home Affairs
to require any person ‘to remain in, or
to proceed to and reside in, such place as
may be specified in the order and to
comply with such directions as to report-
ing to the police, restriction of movement
and otherwise as may be specified . . .
or to be interned.” For examples of the
use of restriction orders see Report of a
commission of inquiry, National Council
of Civil Liberties, 1936, pp 19 and 37.)
All forms of the power, however, may be
regarded as the most serious infringement
of ordinary rights yet considered in that
the ultimate decision on the liberty of
those involved is typically made by the
executive either on evidence which would
not stand up in a court or else on the
basis of what the suspect might do in the
future rather than what he has already
done. In addition the power of intern-
ment has acquired a highly emotive con-
notation in Northern Ireland from the
history of its almost exclusive use against
one section of the community and the
lack of a clear distinction in its imple-
mentation between violent and political
opposition to the existing regime. More-
over, once the initial decision was taken
to introduce a policy of internment in
August 1971, it was implemented on a
very substantial scale and in a manner
which has been subject to much criticism,
even by those who were not opposed to
internment in principle. The large num-
bers selected for internment, the condi-
tions at the holding centres and Long
Kesh, the speed and adequacy of the pro-
cedures for review and the lack of other
safeguards have all given cause for con-
cern, even among those who believe that
the decision of August 9th was justified.
It is our view that internment is an ex-
treme measure which should be used, if
at all, on an extremely limited scale,
subject to rigorous safeguards and in a




far as Is
feasible internees are treated conspicu-
ously better than ordinary prisoners. If

manner that ensures that as

this kind of means must be used, it is
important that adequate resources should
be provided to mitigate it and to ensure
that it is implemented in as civilised a
manner as possible. We do not wish to
argue that a power of internment can
never be justified in any circumstances,
but we have nonetheless adopted the posi-
tion that it should be avoided wherever
possible and that it should not be further
used in Northern Ireland.

The power of internment may be sought
by the authorities for two broad reasons:
first because of the difficulty of securing
convictions against those known or sus-
pected of being involved in subversive
activities ; and secondly in order to pre-
vent future subversion by those thought
likely to resort to it. These two heads of
justification cannot always be clearly dis-
tinguished in individual cases, but it is
useful to consider what may be termed
preventive and punitive internment sep-
arately both in relation to the current
situation in Northern Ireland and in the
preparation of a new general framework
for emergency powers.

The need to resort to punitive internment
is frequently justified by the impossibility
of securing convictions in the courts either
because of the difficulty in obtaining
evidence against suspects or else because
of the fear which the potential witnesses
may have of reprisals against themselves
or their families if they give evidence in
court. This is a very real danger in
Northern Ireland in that the murder of
potential witnesses and informers is estab-
lished practice among subversive groups.
(The most blatant recent case was the
assassination on 18 January 1972 of Mr.
Sidney Agnew the day before he was due
to give evidence of the hijacking of a
bus.) We have sought to meet these diffi-
culties by combination of provision for
the hearing of cases in camera and other
procedural and evidential rules within the
framework of specially constituted emer-
gency courts, as discussed below, and the
creation of a range of emergency offences
specifically designed to deal with those

who have overtly shown their support for
or involvement in subversive activities.
On balance therefore we

have recom- |

mended that those suspected of actual !

involvement in violent subversion should

be dealt with by formal charges rather
than by internment without trial. We feel |
that this approach is likely to prove more |
effective in meeting the requirements of |
security, especially in Northern Ireland, |
since it denies to subversive groups the |
ready recruiting platform that internment |

without trial affords.

We have adopted a similar position in

respect of purely preventive internment. |

This has regularly been employed under

the Special Powers Act against those |
thought to be likely to resort to subver- |

sive activities on the evidence of their
past associations or actions without seek-
ing to prove that they have actually done
anything to deserve detention in
immediate emergency. The use of the

the |

Special Powers Act for this purpose has !
been one of the principal and most cogent |
objections to the current security opera- |

tion,
been interned who are generally believed

in that a number of persons have |

by their families and associates and there- |
fore by their local communities not to !

have been involved in any form of violent
subversion, and who thus appear to have

been imprisoned for their political views |

rather than for their actions. Given the
essentially political nature of the conflict

in Northern Ireland this has probably }

had a wholly counterproductive effect.
Having made this assessment of the cur-

rent situation, we have been faced with |

the difficult question whether or not to
make provision for powers of detention
without trial in a new general emergency
powers statute of the kind which we have

suggested. Two views might reasonably
first that pro- |
detention §

be adopted in this context:

vision should be made for

without trial so that if it is ever necessary .la

to resort to it an adequate range of
controls and safeguards will have been
built in to the enabling statute in ad-
vance; and secondly that a power of
internment should not be included on the
ground that it is undesirable to make
advance provision for and thus to facili-
tate the implementation of a power which

|
k
i
|

|
|
|




hould only be adopted in the last resort.

‘Ne have resolved this dilemma in favour
f the second alternative on the prag-
natic ground that the twin effect of the
'motive significance of internment in
Northern Ireland and the traditional dis-
ike of any such power in Britain as a
vhole would be likely to cause serious
Aifficulties in  securing parliamentary
wpproval for the kind of emergency
yowers legislation which we envisage.

t is nonetheless important to include
ome discussion of the range and type of
afeguards which should in our view be
dopted if a power of detention without
rial were to be included or subsequently
\dopted. The principles upon which these
afeguards should be based are firstly that
pecific prior authorisation be granted for
he implementation of powers to intern
vithout trial separately and distinct from
he implementation of other emergency
bowers ; secondly that the evidence upon
tvhich a person is detained, whether it
I elates to past activities or to the likeli-
hood of future involvement in subversion,
‘hould be reviewed by a judicial body
ndependent of those whose responsibility
't is to implement the power ; thirdly that
vherever possible an opportunity be
iiven to the suspect to refute that evi-
lence and to be allowed representation
or that purpose; fourthly that a pro-
edure for compensating those interned
nd their dependents be established ;
ifthly that detailed regulations for the
reatment of internees and for their rights
n respect of visits be published; and
' inally that provision be made for full
lisclosure both to their families and to
the public at large of the names of all
hose interned as soon as is reasonably
iracticable. Each of these points may be
lealt with briefly in turn:

Prior sanction: the nature of this
Prior control would depend on the form
f control adopted for the declaration of
in emergency but whatever form is
I dopted the special position of detention
§vithout trial should be recognised by
provision for a separate and distinct pro-
# edure for authorising its implementation,
l| vhether by a special affirmative resolu-
'flon, a special majority or otherwise.
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2. Judicial review: the justification for
the detention of each internee should be
automatically and periodically reviewed
within a specified period by a judicial
tribunal with full jurisdiction to hear the
evidence upon which the authorities seek
to justify the detention, to subpoena
witnesses, and come to their own decision
on the merits. There is provision (regula-
tion 12 (3)) under the Special Powers Act
for the review of each case by an ad-
visory committee, but the Civil Authority
is under no obligation to accept a recom-
mendation for release. The provisions of
the Irish Offences Against the State Act
1940, are a better precedent in this respect
in that the Commission which must be set
up as soon as internment is implemented
has power to order the release of any
internee if it appears that there is no
reasonable ground for his continued
detention ; this provision was introduced
in 1940 after judicial proceedings had
established that the provisions of the
1939 Act were unconstitutional (s8).

3. Right of representation: each internee
should have a right to appear and to be
represented before the tribunal. To enable
him to refute any false or inaccurate alle-
gations made to the tribunal by the
authorities he should be given a full state-
ment of the grounds upon which he is
interned and the evidence against him,
subject only to the right of the authorities
to petition the tribunal that the source of
the evidence need not be revealed. An
undertaking that the grounds for intern-
ment shall be revealed and that each
internee shall have the right to be rep-
resented has been given by the Ministry
of Home Affairs in Northern Ireland,
though there have been complaints about
the stereotyped nature of the reasons
given. It is suggested that this undertaking
should be made a statutory obligation,
and that the objection as to the stereo-
typed nature of the reasons given be met
by the obligation to reveal the evidence
against each internee.

4. Compensation: given that detention
without trial is adopted as a preventive
rather than a punitive measure, those de-
tained should be compensated by the
community for whose alleged benefit they
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have been deprived of their liberty. The
simplest and most acceptable measure of
compensation for this purpose is perhaps
a payment to the dependents of the per-
son detained sufficient to maintain them
as they would have been maintained if the
breadwinner had not been removed. Con-
sideration should also be given to the
payment of compensation to any trade or
business which suffers unavoidable loss
through the detention of any of its prin-
cipals.

5. Disclosure: full and regular disclosure
should also be made of the identity of
those detained and the relatives or de-
pendents of any person detained should
be informed within a specified time.

6. Conditions of detention: specific regu-
lations should be adopted and published
governing the conditions of detention
along the lines of prison rules but pro-
viding for better conditions, as for in-
stance under the Offences Against the
State Act 1940.

special courts

If a power of detention without trial is
generally to be denied to the authorities
in emergency conditions, it is important
to ensure that those suspected of sub-
versive activities can be brought quickly
to trial, and that those who are guilty will
not escape conviction on procedural or
technical grounds. In addition action may
be necessary to counteract the possibility
of the intimidation of witnesses or juries.
The approach to this problem which
appears most likely to prove satisfactory is
to remove the trial of emergency offences
from the ordinary courts when they can-
not adequately deal with the situation, and
to establish a temporary emergency
court or courts whose procedure and
rules of evidence are more appropriate to
the conditions prevailing in the com-
munity. This may involve some deroga-
tion from the accepted common law rights
of accused persons, but if the much more
drastic derogation involved in the adop-
tion of detention without trial is to be
avoided some action to shift emphasis in
rules of evidence and procedure away

from the protection of the innocent to
wards the conviction of the guilty ma;
be acceptable. The precise form o
these alterations in procedure shoul
probably be left to the discretion o
judicial authorities subject to parlia
mentary approval by affirmative resolu
tion of the rules which they propose t
adopt. Some of the possibilities howeve
may usefully be discussed briefly in thi
context:

Constitution of emergency courts: thi
is clearly dependent on the wider issue o
the control of security and law and order
but in so far as Northern Ireland i
concerned there would be clear advan
tages in ensuring the impartiality of any
emergency court by the appointment o
an external presiding judge, whether from
Britain, Europe or the Commonwealth
and in providing that all cases shall be
heard by a bench of at least two judge:
or magistrates.

Suspension of jury trial: where there i
clear risk of intimidation or partial deci
sions by an ordinary jury, a risk which is
of special relevance in a situation of
communal conflict, the suspension of jury
trial may well be necessary even for the
most serious cases; as suggested above
the objection to trial by any single judge
or magistrate in serious cases may be met
by provision for trial by a bench ol
judges or magistrates, or by a judge
assisted by assessors.

Hearing in camera: to avoid unnecessary
pressure on or danger to witnesses or tc
prevent the revelation of important
sources of information the emergency
court should be explicitly permitted tc
hear any case or part of any case in
camera.

Rules of evidence: some alteration in the
ordinary rules of evidence in criminal
cases might be necessary to ensure that
relevant evidence against a suspect was
not excluded on grounds of technical in-
admissability, as for instance by the sus-
pension of the hearsay rule; if this were
done, the final decision on the strength
and credibility of the evidence would of
course rest with the court; any deroga-




ion from the rules of evidence for this
surpose should be regarded as an extreme
neasure.

Burden of proof: it might prove neces-
;ary in extreme circumstances to alter the
raditional standard of proof in criminal
-ases, that the case be proved against the
accused beyond reasonable doubt, to the
;omewhat less demanding standard of the
yalance of probability normally restricted
o civil litigation.

Yowers of disposal: where the nature of
he charge against a suspect is of a pre-
’entive nature, as in the case of a charge
f active involvement in an illegal organ-
sation, a court which found the charge
‘oroved might be permitted to order in-
. lefinite detention of the accused until the
ermination of the emergency rather than
10 impose a definite sentence. It is also
.wrguable that the maximum sentence for
ny emergency offence should be the dur-
ntion of the emergency and that the
. wuthorities should be required to elect to
.broceed either in the emergency courts
.rubject to this limitation or in the ordin-
[ 1ry courts.

‘"eview tribunal

i1 "he basis of our proposal for the estab-
ifishment of a special tribunal to deal with
omplaints over the misuse or abuse of
mergency powers, as already explained,

s that the additional powers granted to
1he security authorities should be offset
o1’y making it simpler for an aggrieved
tierson to seek and gain redress for any
vfajury or injustice suffered by him
othrough the exercise of emergency
11 owers. Though the common law action
‘or unlawful assault or battery is avail-
' ble in all cases of unreasonable ill-treat-
cf1ent (see Moore v Minister of Home
|Plffairs, Armagh County Court, February
1 972), some acceleration in the somewhat

A
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«l llatory processes of the ordinary civil
.jourts is probably necessary to prevent
¢f llegations of maltreatment from them-
rétf zlves contributing to an escalation of the
4§ mergency.

ol

;1 addition the tort of malicious prosecu-

tion imposes a very heavy burden of
proof, that of establishing some lack of
bona fides on the part of the defendants ;
in the context of increased emergency
powers of arrest and detention for ques-
tioning, this burden might reasonably be
eased to require only evidence that the
authorities acted unreasonably in all the
circumstances. Similarly the ordinary
rules as to compensation might be supple-
mented by a simplified scheme for the
compensation for loss of employment or
earnings of all persons detained against
whom charges are not subsequently pre-
ferred, whether or not the action of the
authorities could be shown to have been
unreasonable in all the circumstances. As
in the case of the special criminal courts
discussed in the previous section, the
formulation of rules of procedure and
evidence should be left to the judicial
authorities concerned, subject to parlia-
mentary ratification. The constitution of
such a review tribunal is similarly not a
matter that can readily be prescribed in
advance.

public order and civil
disobedience

The main emphasis in this analysis of
emergency powers has been on powers
directed against violent subversion. But
as was pointed out at the start of this
chapter violent subversion cannot always
be separated from the more general issues
of public order and organised protest.
Originally peaceful processions or meet-
ings and other forms of non-violent pro-
test or civil disobedience have on occa-
sions been developed into violent con-
frontations. Such activities may in addi-
tion be closely connected with a cam-
paign of violent subversion whether or
not there is any direct relationship be-
tween the leaders of either movement.
This is clearly a problem of special im-
portance in Northern Ireland where there
is a well established practice on all sides
not just of organising mass processions
and demonstrations, but also of seeking
to assert some form of territorial supre-
macy by parading in areas where opposi-
tion may be expected. It is not surprising
therefore that regulations have been
adopted under the Special Powers Act




Q
Lo

~

authorising the control and prohibition of
processions and meetings and other re-
lated matters. Specific legislation was also
introduced by the Northern Ireland Par-
liament to deal with squatting in public
buildings and other forms of civil dis-
obedience (Public Order (Amendment)
Act (N1), 1970). This legislation like the
Special Powers Act is highly contentious,
and the question arises as to whether any
powers not already available under the
ordinary law of public order should be
included in an emergency powers statute
to deal with this aspect of an emergency
situation.

In so far as public order is concerned
wherever possible the matter should be
dealt with by permanent legislation. The
existing strategy of the Public Order Acts
of permitting the authorities to impose
conditions as to routes and times for pro-
cessions and as to time and place for
meetings with a view to preventing dis-
order is broadly right. But in Northern
Ireland it is clearly of the utmost im-
portance that these decisions be made by
a body which is accepted generally as im-
partial and independent. The statutory
clarification of the somewhat vague com-
mon law rules on obstruction should be
welcomed in that any confusion on the
part of either the protesters or the autho-
rities as to their respective rights increases
rather than decreases the risk of unneces-
sary confrontations.

Nonetheless some increase in powers in
this sphere may be necessary under emer-
gency conditions. In particular a power to
ban all processions in a particular area
may be required, and when riot or civil
disorder has already commenced it may
be necessary to impose limited or ex-
tended forms of curfew or other restric-
tions on movement. As already stated it
is our view that the existing common law
powers in this respect are insufficiently
clear, and that the need to rely on com-
mon law authority may impose an un-
necessary burden of uncertainty on the
authorities. We would thus recommend
the inclusion in any emergency powers
legislation of a general power to order re-
strictions on movement in specified areas.
i’ his would cover not only processions

and meetings, but also, in relation to the
threat of bombs and other attacks on pro-
perty, the parking of vehicles and the ap-
proach to buildings of special vulner-
ability. As in the case of other emergency
powers, however, provision should be
made for an appeal to the emergency tri-
bunal against any such order of restric-
tion, and the tribunal should be granted
full jurisdiction to rescind any order
issued by the authorities.

In respect of civil disobedience, on the
other hand, we have adopted the view
that no derogation from the ordinary law
of the land should be sought in emergency
powers legislation. The basis of a cam-
paign of civil disobedience, as we under-
stand it, is that individuals or large num-
bers of persons are induced deliberately
to break the law, whether by committing
criminal offences or repudiating civil obli-
gations, with a view to drawing attention
to the alleged inequity of the law or In
the case of mass action to rendering their
enforcement impractical. Though in an
extreme case such a campaign may be
adopted with wide political objectives in
view, it is generally linked to a broad
acceptance of the authority of the courts
and of any sanctions or penalties which
may be imposed. Success is dependent on
securing mass support either for any re-
sulting political protest, or more directly
on clogging the courts at an administra-
tive level and so making the continued
enforcement of the law impossible. In so
far as these techniques are dependent on
mass support and do not involve any de-
liberate rejection of the authority of the
existing order by violent means, we feel
that they should not be prohibited in any
emergency powers legislation. Indeed the
idea of prohibiting civil disobedience is
something of a contradiction in terms.:
Legislative or administrative counter-
measures may have to be taken in certain
cases to prevent the disruption of essen-
tial services, but the merits of such
measures can only be judged in the cir-
cumstances of the case. It would not be
practical or desirable to attempt to pro-
vide in advance for matters of this kind
in an emergency powers act designed to
deal with violent subversion.




5. conclusion

hese proposals could form the basis for
imergency powers legisiation for all or
mny of the jurisdictions in the British
sles. The question of the control over
iecurity in Northern Ireland is at present
L matter of heated political LOH(FOVLI‘SY
bf a kind we have tried to avoid. How-
{>ver there are several general reasons for
| avouring the enactment of a new Emer-
lzency Powers Act to apply to the United
|<ingdom as a whole. First, in times of
tvar or public emergency threatening the
i ife of the nation, the whole nation is
fuffected, even if the trouble is largely
L ocalised. In such circumstances it is de-
i irable that the enacting and supervising
Lwthority should be in the central
! overeign legislature, that is to say Parlia-
Inent at Westminster. Secondly, it is de-
fi irable that authority for dealing with an
}'mergency should not be fragmented and
! hat confusions of the kind that have
firisen in respect of the legality of some
i)f the Army’s operations in Northern Ire-
{ and should be avoided. Thirdly, it is de-
| irable that standards and values in such
{1 delicate area should be wuniform
rﬂ hroughout the United Kingdom. The
Jiﬁ,vzvo('ation of the powers in a particular
f:‘[.-mergency may be localised, but the prin-
}iples which govern such powers should
e uniform. Fourthly, the United King-
¥ lom is bound by international law to ob-
erve certain international standards. Fin-
llly there is a need for a fundamental re-

iew of the law relating to emergency
yowers in the United Kingdom, in the
:12ht not only of the experience of North-
rn Ireland but also of experience in other
~ommonwealth countries since World
L Var I1. Recently no less an authority than
§ ord MacDermott, former Lord Chief
} ustice of Northern Ireland, said:  But
daw and order have recently been assailed
En many ways the world over, and our
®nalady may be yours tomorrow. What 1
i\ou]d suggest is that, instead of meeting
¥ he problems I have mentioned piece-
fneal, it would be better and more effec-
ual to enact an emergency code for the
Inited Kingdom which would be applic-
ble, as events warranted, to the whole or
B ny part thereof and be operative only in
B imes of crisis. The enactment of such a
B ode would facilitate advance prepara-
B ions and the implementation of our inter-
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national obligations ; and by its very
existence it might go far to discourage
subversion.” That proposal should Iw
given wholehearted support.

SUMMARY

The conclusions to this survey of emer
gency powers may be summarised :

. There are serious defects in the form
of the Special Powers Act as currently
applied in Northern ncland, and In par-
ticular in the absence of satisfactory con-
trols and safeguards against the misuse
and abuse of the powers granted to the
security authorities. But the simple repeal
of the Act would be equally unsatisfactory
in that it would leave the security authori-
ties to operate under vague and general
common law powers which do not pro
vide any greater measure of immediate
protection or redress for the individual.

3 In place of the Special Powers Act a
new Emergency Powers (Security) Act for
the whole of the United Kingdom should
therefore be adopted under which an
emergency in any part ui' 1hc United
Kingdom might be dealt wi This new
statute should contain pmvmon for all
the powers which the authorities may
reasonably require to deal with an out-
break of violent subversion, but any de-
rogation from the ordinary rights of the
individual should be balanced by the pro-
vision of additional safeguards against
abuse and of procedures for dealing with
complaints and for the compensation of
those who suffer loss or injury as a result.
3. The implementation of the emer-
gency powers provided for in the new
statute should be dependent on the de-
claration of a state of emergency in the
area affected ; this declaration should be
ratified within a specified time by the
Westminster Parliament ; but if provision
is made for the exercise of security powers
by a regional legislature in Northern Ire-
land any declaration of emergency should
also be reviewable by an independent
judicial body.

4. The emergency powers provided for




in the statute should cover the power to
stop and search any person, to require
him to give an account of his movements,
to detain any person for questioning on
reasonable suspicion for a maximum
period of 48 hours, and to search for and
to seize any articles or evidence of un-
lawful activity.

5. The statute should make provision for
emergency criminal offences covering any
form of active involvement in violent sub-
versive activity or active participation in
any organisation whose objects or pur-
poses include any form of violent sub-
version. The statute should make provi-
sion for any such organisation to be de-
clared illegal, subject to a right of appeal
to the courts for the review of any such
declaration.

6. The statute should provide for the
establishment of special criminal courts
with jurisdiction to try any emergency
offences provided for in the statute. The
rules of procedure for such emergency
courts should be provided for by regula-
tion subject to parliamentary ratification.

7. The statute should provide for the
establishment of a tribunal to hear com-
plaints against the authorities for the mis-
use or abuse of any powers granted to
them. The tribunal should have jurisdic-
tion to award compensation to any person
who suffers loss or injury as a result of
any unreasonable action on the part of
the authorities and in particular for any
loss of income occasioned by the deten-
tion of any person. The rules of pro-
cedure before the tribunal should be de-
signed to facilitate the speedy settlement
of claims and to permit recovery and re-
dress in a wider range of cases than is
normally permissable under common law.

8. In view of its emotive significance
both in Northern Ireland and in Britain
as a whole the statute should not make
advance provision for a power of intern-
ment without trial, but if any such power
is subsequently adopted it should be
accompanied with stringent prior and
posterior safeguards.

9. The control of processions and other

of non-violent shoulc

forms
generally be left to be dealt with under:

protest

permanent legislation, but provision
should be included in an emergency
powers statute for the making of orders
restricting processions or meetings ir'
specified times and places, and for re-
stricting access to or movement in Speci:
fied places, subject to the right of any|
person affected to appeal to the courtn
against any such order.

heads of legislation

The following is a very tentative outline
for an Emergency Powers (Security) Ac
based on the above proposals.

Clause one: Declaration of a state o
emergency: where it appears to the Sec
retary of State that as a result of violen)
subversion on the part of any person o'}
persons a state of emergency exists in any,
part of the United Kingdom he may issuc|
a proclamation to that effect, upon whicl |
any specified powers provided in this Ac | |
shall come into effect in the area specifiec|
in the proclamation.

Clause two: Ratification: unless the|
declaration of a state of emergency i |
ratified by affirmative resolution in botl}
Houses of Parliament within two week |
of the proclamation it shall cease to hav|
effect and shall not in any event havdj
effect for longer than a period of si}
months unless further ratified.

Clause three: Emergency offences: i
shall be an offence for any person (i) t
engage in any violent subversive activity
(ii) to take an active part in the affairs o |
any organisation whose purposes includ! |
violent subversive activity of any kind o'}
which has been declared to be illega|
under the terms of this Act; (iii) to tak|
part in the preparation, printing, publica 1
tion or distribution of any publication o i
broadcast which contains any materia |
inciting violent subversive activity or pro
moting any organisation which has bee:
declared to be illegal under the terms o
this Act.

Clause four: Violent subversive activit,




‘or the purposes of this Act shall be
leemed to cover any of the following
wctivities undertaken with a view to
securing whether directly or indirectly
iny political objective: (i) the use of
ire-arms or explosives against any person
or property; (i1) the infliction of mali-
sious injury or damage on any person or
sroperty ; (iii) the kidnapping of any
serson ; (iv) the hijacking of any vehicle
or vessel ; (v) the forcible occupation of
wny premises; (vi) any other unlawful
7iolent activity.

Clause five: Illegal organisations: any
yrganisation which promotes or incites
7iolent subversion in any form may be
leclared to be an illegal organisation for
he purposes of this Act, provided that
iy person may make an application to
'he Court to determine whether the
leclaration of illegality is justified in all
‘he circumstances.

“lause six: Power to stop and search:
any person authorised under this Act may
't any time stop and search any person,
ind may require him to reveal his name
and address and to give an account of his
‘novements at any time during the period
)f the emergency.

lause seven: Power to detain for ques-
ioning: where an authorised person has
easonable cause to suspect that any per-
on has not given a full and truthful
\nswer to any question put to him under
lause six he may detain him for further
[uestioning for a period of up to 48
ours, and may for that purpose remove
um to any place authorised for that
urpose ; the treatment of persons de-
ained for questioning to be prescribed by
egulations under this Act.

“lause eight: Power to arrest: all of-
ences under this Act shall be deemed
'0 be arrestable offences for the purposes
Of the Criminal Law Act 1967.

‘lause nine: Power of search and seiz-
're: any person authorised under this
Act may without warrant search for and
'€ize any article which he has reasonable
L'rounds to believe is designed or intended
|0r use in contravention of this Act, or
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which he has reasonable ground to believe
constitutes admissable evidence of the
commission of an offence under this Act.

Clause ten: Emergency Criminal Courts:
provision for the constitution and juris-
diction of emergency courts to be pro-
vided for by regulation subject to ratifi-
cation by Parliament.

Clause eleven: Review Tribunal: pro-
vision for the constitution and jurisdiction
of a review tribunal to be provided for by
regulation subject to ratification.

Clause twelve: Miscellaneous powers:
The Secretary of State may at any time
make an order restricting or prohibiting
public processions or public meetings in
any place, or restricting access to or
movement in any place for a specified
period, subject to the right of any person
to make an application to the Court to
determine whether the order was justified
in all the circumstances.
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