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1. introduction 

One hundred years ago, a famous Royal 
Commission on the Judicature delivered 
a broadside at the chaos and injustices 
which they had investigated in the English 
court system. In 1973 we may smile with 
amused superiority at the tortuous maze 
of competing and overlapping courts 

· which existed then; and which were con-
. solidated by the 1873 Judicature Act into 

the existing High Court structure. 

. But one hundred years later it could be 
' argued that we still have a similar 

muddle. The problem is largely unrecog-
1 nised, because it exists in a particular 

corner of the legal world not normally 
regarded as part of the court structure, 
but merely as a " system of tribunals." 

" System" is perhaps a misnomer. 
Tribunals have proliferated often without 
any regard to rational planning. Recent 
reports of the Council on Tribunals have 
lamented this disorganised growth, and 
the failure of Government to consult 
them over the setting up of new types-
for example, on attendance allowances-
which could be dealt with effectively in 
the existing system. 

There exists a bewildering maze of 
tribunals: different tribunals for differing 
social security benefits; industrial tri-
bunals, which in the past nine years of 
existence have been given one jurisdiction 
after another ; rent tribunals, land and 
rating tribunals; and a multitude of 
others, all existing in jumbled dis-
organisation. 

Yet the importance of tribunals is often 
minimised; the majority of lawyers con-
cern themselves only with the courts. 
~hat must be stressed is that for many 
1n our society, these tribunals are the 
immediate point of contact with the law. 
They have become, in many instances, 
" poor people's courts " (Henry Hodge, 
" The Solicitor's place in welfare law," 
Bulletin, Legal Action Group, February 
1973, p 7). 

~he tribunals have, however, just growed 
hke Topsy ... with little attempt to work 
out systematically the division of juris-

diction between them and the courts, and 
even less attempt to assess whether there 
should be any division and for what 
reasons. Fundamental questions on the 
nature of appeals were asked by an 
influential Justice Report twelve years ago 
- but the underlying principles have never 
been clearly enunciated ("The Citizen and 
the Administration ; the redress of 
grievances," Justice 1961. 

The man from Mars, as necessary to the 
reformer as the man on the Clapham 
omnibus to the lawyer, might regard our 
civil judicial system in the 1970's as being 
as much in need of reform as in the 
1870's. 

1873 judicature act 
Legislation following the Royal Com-
mission which reported in 1869 swept 
away the irrational maze of courts which 
had previously administered the legal 
system at its highest levels, with names, 
jurisdictions and procedures developed 
over six centuries according to the 
vagaries of history, the demands of parti-
cular events, and the chance relationships 
between specific individuals. They had 
competed for jurisdiction (and the con-
sequential status for their members and 
financial rewards for their practitioners) 
not scorning in the process to encourage 
blatant fictions. The procedural rules 
which had developed were frequently 
inconsistent, so that a plaintiff who was 
able to take his cause of action into more 
than one court could choose the rule 
which best suited his book. And since no 
one court had power to make every order 
which might be required, the same dispute 
might shuttle back and forth between a 
series of courts before it could be 
resolved. To bring a claim in the wrong 
court, or initiate the wrong procedure (a 
trap frequently avoidable only by those 
gifted with second sight) would lead, at 
best, to substantial delay, at worst to the 
total loss of one's claim. The channels for 
appealing were no less chaotic. 

The Judicature Act replaced this jungle by 
a single superior court, the Supreme 



2 

Court of Judicature, cons1stmg of the 
High Court and a single Court of Appeal. 
And while the High Court was divided 
into Divisions for the purpose of ensuring 
a degree of expertise in special kinds of 
work, each Division could exercise any 
power necessary for disposing of a 
problem. 

Of course, it is possible to point to short-
comings and omissions in the Judicature 
Act, but the system of superior courts was 
designed for the future according to a 
conscious decision, and no longer 
appeared to be something in1posed upon 
the human race by a process beyond its 
control. 

The Act related to justice at the centre. 
It ren1ained to subject the provinces to a 
similar rationalisation, an achievement 
which had to await the appointment of 
the Beeching Commission in 1966, and 
the consequent passing of the Courts Act 
in 1971. 

But such measures apply only to the 
courts. And in the century since the pass-
ing of the Judicature Act, a growing 
number of disputes have been decided by 
institutions which hear evidence, apply 
legal rules, and give rulings in much the 
same way, but are not dignified with the 
name "court." No satisfactory criterion 
has . ever been formulated to distinguish 
a tnbunal from a court. Usually, its juris-
diction wiH be more specialised; often its 
procedure will be less formal. But the 
National Industrial Relations Court has a 
specialised jurisdiction and a procedure 
which, according to its first President 
Sir.John Donaldson, aimed at infonnality: 
W~e the Lands Tribunal has acquired a 
w1de range of subjects, and is no less 
formal than many courts. 

Whether an institution is known as a 
court o~ a tribunal depends chiefly upon 
the whrm of those who initiated and 
drafted the statute which established it. 

~nd once in being, its jurisdiction will 
mcrease when some new kind of decision 
is required, and it appears the instrument 
most ready to hand. Consequently the 

overlapping jurisdictions, the procedural 
inconsistencies, the human situations 
which no one tribunal has power to 
resolve, ·and the technicalities on appeal, 
reproduce the state of the superior courts 
a century ago. 

why tribunals ? 
All needs are the needs of individuals. 
B:u~ some require a single undivided pr,o-
VtlSlOn, such as a matorway, a police force 
or a sewage disposal system ; while others 
require the making of separate financial 
payr:nents, ·or the availability of a separate 
serv1ce (such as a medical consultat,ion) 
to numerous individuals. It tis lthe latter 
kind of provision which is normally re-
f~rred to as " w~1fare," and which gives 
nse t:o the questwn who shall, and who 
s~all not, receive the benefit of the pro vi-
SlOn. 

The quest,ion may be answered by either 
of two methods. It is possible to confer 
o.n the o1?-cial~ who arrange the provi-
swn a d1scretl'on Ito decide who shall 
benefit, and possibly, who shall tbe called 
upon to make the sacrifice entailed in 
.providing it. O_r it may be done by draft-
mg r·ules, spec-Ify1ng those to whom ll:hey 
aJpply. The latter method leads to a 
vocCl!bulary of "~fights " and " duties." It 
will sometimes !Lead .to bhe refusal of help 
~ecause some situation fa·ils t o faH neCl!tly 
mto the CC\Jtegories envisaged by the 
rules. But it guaJ!P.:ntees to the public a 
means of answering back w.hen con-
fronted by an official demand or an offi-
cial refusal. And it Temoves the aoppear-
ance of " oharity " from public welfare. 

vVhichever method is used, and most sys-
tems of social administration make use 
of both, some way as required, when an 
official remains obdurate, ·of enabling the 
citizen ~o insist upon a second opinion. 
And th1s may ·often entail the assistance 
of someone more articulrute, less person-
aUy i·mplicated, and more likely to com-
mand Cl!ttention than himself. 

'the appeal may be to public opinion, by 
enlisting the 1aid of the press, or of a sym-
pCl!thetic politician, and may be initiated 



either by a protest, or by direct action. 
And this is certainly necessary f.J:1om time 

· to time, in order to establli:sh standards. 
For these will apply not only to the pai'-
ticular instance, hut to .the numerous 
other cases which in the future will fall 
to be c·onsidered. It may lead to a new 
Act of Parliament, to new regulations, or 
simply to a common recognition 1that a 
particular problem requires a particular 
solution. 

But for the bulk of cases, jusbice lis more 
likely ~o ensue if there is some means of 
looking at the merits 1in greater detail 
than is atJbainel!ble by rt:he mass media. One 
possibility is to enlist .the aid of a con-
stituency M.P., who is prepared to make 
a dose study ·of the faots, pointing out 
matters which were not elicited by a busy 
inrt:erviewer at an earlier stage, and seek-
ing publicity for a problem only occa-
sionally, in order to establish himsellf as a 
serious force. As an ultimate !fesort, he 
may refer the problem Ito the Parliament-
ary Commissioner, who has 1both the 
machinery and the power essential for de-

. tailed 1investi~ation. 

Access to a friend at court, who will lis-
ten patienHy and sympa:theticaUy, and 
aot on occasion by means of an informal 
telephone call, is of great 1mportance. 
But no less important •in many cases is 
the right personally to present .one's case 
to the individuals who will actually take 
the deoision, to herur and, if necessary, 
cha!llenge what is said to them by way of 
counter-argument, Ito argue the matter 
formally and publicly, and to hear the 
reas·ons for the deoision from their own 
m·ouths. These are .the attributes of a 
judicial procedure, and in many cases, 
there can be no sart:isfaotory substitute. 

However, "formal procedures for resolv-
ing disputes have not ·been set up for 
many areas of social welfare legislation. 
No formal machinery eX!ists for disputes 
aJbout council house allooation, non-ad-
mission to an old people's home, tempor-
ary accommodation ·or .the sohool of 
parental choice. There are, of course, 
arguments on both sides about setting up 
formal machinery of this kind, but in 
how much of this ·area ·of decision-mak-
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ing could rt:he three virtues of the Franks 
Report on administrative tribuna~s
openness, fairness and impartiality-be 
said to operate? " (Rosalind Brooke, 
" Civic rights and the social services " in 
W. A. Robson and B. Crick (ed), The 
Future of the Social Services, 1970, p 44). 
Parliamentary Commissioners for Local 
Government are to be estwbhlshed but 
their jurisdiction will be modelled on tt:he 
existing Parliamentary Commissioner's. 
and so restricted to maladministration : 
not 1to the merits of the decision which 
has been ma:de. 

And where public administrati•on rests on 
a system of righlts and duties rather than 
upon discretion, it becomes particularly 
important. For ·if it .is the applioaJt~on of 
certain rules to a specific s1tuation which 
is in issue, this essentially requires a judi-
cial process. For example, in the Soviet 
system, ·the ProcuraJtor, the official with 
overaU J"esponsibility f,or legality in the 
administration, is at once the ombuds-
man, the district auditor, and the per-
sonal advocate for the cit:izen. In Brita~in , 
it is felrt: that personal 11ights are best 
safeguarded by conferring on t:he citizen 
the power personally to institute pro-
ceedings 1before the authority whioh ulti-
mately decides, and there to present his 
arguments. 



2. social secur.ity tribunals 

In the introduction we discussed the maze 
of courts and tribunals. We propose con-
centrating on one group of 1:1'\~bunais
social security-in order to highl:i~ht some 
of the present problems in the tribunal 
system. There can be no doubt as to the 
crucial importance to the community of 
social security itribunals. 'Ilhe introduc-
t•ion of administrative tribunals " as a re-

\ sult of the creation of the Welfare State 
(led to) what had previously 1been an un-

x obtrusive and rarely used piece of 
maohinery (developing) into an ubiquiti-
ous and immensely influential means of 
settling confiiots ·between government de-
partments and private individuals." (Law 
Society Gazette, Dec. 1959, quoted in the 
First Annual Report of the Council on 
Tribunals HMSO 1960.) 

But more \important .than their s.timulus 
to the ~historical development of admini-
strative la-w is their Viital effect on the lives 
of ordinary citizens. The system has per-
meated our national life, so thalt the ad-
ministrative complex of National Insur-
ance is concerned with the individual 
Eves of over 50 million citizens, from the 
pooled -resources of the community, the 
number of benefits and allowances paid 
eaoh week hy the Depart·menrt of Hea:lth 
and Social Security totals 17 million (De-
partment of Health and Social Security 
Annual report for 1971 HMSO 1973, 
p 110). Although disputes are unlikely to 
arise in the vast majority of these pay-
ments, it is nevertheless 'important to 
realise 1the sheer scale of the administra-
tive apparatus. 

Financially it has been estimated that one 
in eleven of the population are dependent 
in some !Way on Supplementary Benefits 
- equivalent to the totai population of 
Wales (F. Field and M. Grieve, Abuse 
and the Abused, CPAG Poverty pamphlet 
1971 p 10). In 1971 the cost to the coun-
try of this was £372 millions. E~penditure 
on National Insurance benefits, of which 
two-thirds ·are retirement pensions, was 
£3,370 mill~ons, and the •amount spent on 
the administrative machinery alone 
amounted to £134 millions (Annual re-
port, for 1971, op cit). 

Impressive as these figures are, one must 

also remember the small scale financial 
aspects ; the vital significance of the 
social security benefit to the individual, 
and often just as 'impol'\tant, the timing of 
its payment to him. When a claimant's 
whole life style and health may depend 
on social security, eradicating delays is 
n~t ~i·mply a matter of administrative effi-
Clency. 

At the same time, however, it is 
important to understand the relationship 
between legal jurisdiction ·in the courts 
and in the administrative tri'bunals. For 
example, a dismissed worker will be far 
more concerned with obtaining his social 
secwity benefits 1than with bringing an 
acHon in the High Court for wrongful 
dismissal. It is also important to realize 
that the tribunal adjudication may very 
well involve a far greater cash flow. 

tribunal system 
At present there are 194 local tdbunals in 
Br1tain adjudicating National Insurance 
cases. They handle 29,000 appea1s each 
year (including 4,661 cases of industr1ial 
injury benefit) which is a fraction of the 
22 million da:1ms handled by locai officers 
each year. Above Jthis local appeal struc-
ture ~here is a further secondary appeal 
to one of the nine Commissioners, who 
handle just over 2,000 appeals eaoh year 
DHSS (Annual Report for 1971 and 
Council on Tribunals Annual Report 
1971-72 HMSO 1972). 

, National Insurance Cotnm~issioners are 

/

r senior legal a:ppoint·ments, and the great 
majority of local tribunal chairmen have 
legal qualifications. Two "wingmen" 
are drawn tin at the local tribunals, one 
from a panel of " employers " and one 
from those representing " workpeople." 
Precedents 1are built up ~in the form of 
Commissioner's decisions, of .which the · 
most important (in the view of the Chief 
Commissioner) are published. However, 
unpublished decisions are occasionally 
relied on ; these are called " numbered " 
decisions and are available •in the court 
anteroom at the Commissioners' head-
quarters in London. Where a case turns 
on one of them,_ a provincial appellant is 



effectively barred from full access to the 
law on his appeal. 

The " poo.r relation " of this system is 
that of Supplementary Benefits Appeal 
Tribunals, which have been ruptly de-
scr1bed as a " back,water of British jus-
tice" (T. Lynes Review of the SB Hand-
book in New Society, 10 September, 1970). 
There are 120 of these in Britain, having 
had a recent reduction from a peak of 
151. The chairman is rarely a lawyer; one 
wingman represents " workpeople," the 
other is appointed by the Department. 

Nearly 30,000 appeals are heard each 
year, the vast majority of which are 
Supplementary Benefit cases. A new cate-
gory is that of appeals on the Family 
Income Supplement- a matter which has 
apparently caused " dissatisfaction among 
chairmen and members . . . There is of 
course little room for the exercise of any 
discretion in the implementation of the 
Scheme" (Council on Tribunals Annual 
Report op cit, p 23). 

A phenomenon of all tribunals seems to 
be their capaoity to attract .fulither juris-
diction. New mechanisms are patched on 
to the old structure- for example, Family 
Allowances into the National Insurance 
system, and now Family Income Supple-
ment into the Supplementary Benefits 
Appeal systems. The best example is the 
Industrial Tribunal set up under the 1964 
Industrial Training Act which now has 
an unwieldy jurisdiction under 25 Acts 
of Parliament. 

The deoision of Supplementary Benefits 
Appeal Tribunals is final. The only chal-
lenge is an ~application to the High Court 
f?~ an order of cert,iorari to quash a de-
CISIOn on the grounds that it was ultra 
vires, in error of law or contrary to the 
requirements of Natural JustJce. The lat-
ter is a fleJdble indeterminate iong-stop 
against what the High Court deems to be 
injustice. Its two basic 'Principles are that 
the tr·ibunal members " must deal with 
the question referred to them without 
bias, and they must give Ito each of the 
part-ies the opportunity of adequately pre-
senting the case made " ~per Viscount 
Haldane in Local Government Board v. 
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Arlidge, 1915, AC, p 120 at p 132). It is 
certainly open to question whether the 
Supplementary Benefits system can stand 
up to examination on the second tenet. 

developments of social 
security tribunals 
The dead hand of the past not merely 
slaps but shapes the living body of social 
security administration. Despite the 
changing nomenclature and the Beveridge 
innovations, many of the adjudicatory 
tests and much of the background philo-
sophy can be seen in direct historical 
development from the Poor Law 
tnachinery. For instance, the stigma of its 
legal and social barbarities remains today 
an important factor in the refusal to take 
up benefits given by the State as a legal 
right. (See for one of numerous examples, 
the 1966 survey by the Ministry o.f 
Pensions and National Insurance, Finan-
cial and other circumstances of retirement 
pensioners HMSO 1966.) 

The development of the system has been 
a sporadic and often a blindly panicked 
retreat. In the debates on the 1948 
National Assistance Act, whose first 
section somewhat optimistically purports 
to abolish the Poor Law, Bessie Braddock 
perhaps exampli:fied this attitude when she 
summed up her position by declaring : 
" I think of what we are repealing more 
than of what we are proposing " (House 
of Commons debates, Hansard, 24 
November, 1947). 

Furthermore, the Beveridge watershed 
had only minimal effect on the admini-
strative machinery of social security. In 
other areas of health and social welfare 
the effect of the post-war legislation was 
clearly immense. But in the field of 
tribunal adjudication, little more was 
done than to change the sports-derived 
name of " Courts of Referees " and 
" Umpires " to Local Appeal Tribunals 
and Commissioners. All the fundamentals 
of the original 1911 National Insurance 
structures remain with us today. (The 
Supplementary Benefits tribunals have 
their origin in the tribunals set up along-
side the Unemployment Assistance Board 
in 1934, but these were themselves 
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modelled on the 1911 National Insurance 
Act tribunals.) 

'Jlhe great divide in the legal admini-
stration of social security is between 
benefits given on an insurance basis and 
those on the basis of need. There is 
theoretically an absolute cleavage between 
the two. In practical terms their inter-
relation is vital. For example, a claimant 
may be temporarily disqualified from 
unemployment insurance benefit because 
he was sacked for "misconduct." He will 
be immediately entitled to apply for 
Supplementary Benefits as Society's 
"safety net" for his family, although 
even this will usually be scaled down. 

Whatever the legal semantics about onus 
of proof, the claimant will have to 
undergo the appeal process to gain his full 
entitlement by disproving the allegation of 
"misconduct," first to the National 
Insurance Local Appeal tribunal ; and 
failing this, to the Supplementary Benefits 
Appeal Tribunal. It is important to realise 
that a number of other entitlements may 
depend on these decisions-for instance, 
evidence before the tribunals may be 
adduced to disqualiry the claimant from 
receiving a redundancy payment before 
an Industrial Tribunal. 

The overlapping and complexities in-
volved are a measure of how little care 
has been paid to the structure-" legis-
lation about tribunals tends to be shaped 
by the short term exigencies of political 
and administrative convenience rather 
than by any long term policy" (Council 
on Tribunals Annual Report 1969-70, 
HMSO 1970, p 10). And perhaps this is 
hardly surprising in a social policy area 
traditionally neglected in an attempt to 
keep it discreetly hidden from public 
view. The present chaos is a derivative of 
the origins of the structures. Professor 
Tawney illustrated their schizophrenia 
when he stated: "The services establish-
ing social rights can boast no lofty 
pedigree. They crept into apologetic 
existence, as low-grade palliatives designed 
at once to relieve and to conceal realities 
of poverty" (R. H. Tawney, Equality, 
p 127). 

Beveridge saw " assistance " (since 1966, 
Supplementary Benefits) as a residual 
system. He believed firmly that his 
integrated social insurance scheme would 
be " designed of itself when in full 
operation to guarantee the income needed 
for subsistence in all normal cases" 
(Beveridge, Social insurance and allied 
services HMSO 1942, Cmd 6404, para 27). 
But as a long-stop for those failing to 
meet the contribution requirements, 
" national assistance" would be "admini-
stered with sympathetic justice and dis-
cretion taking full account of individual 
circumstances" (ibid). His view permeated 
the subsequent legislation, but his 
prophecy of " assistance " withering away 
has proved decisively wrong. The Supple-
mentary Benefits/National Assistance 
" Plimsoll line " of poverty has been 
consistently above flat-rate National 
Insurance benefits since the war. 

But the insurance principle, pioneered by 
Lloyd 'George in 1911 has remained. One 
commentator has described the continued 
use of this principle as explicable " on 
historical and social psychological reasons 
but not for actuarial reasons" (V. George, 
Social Security ; Beveridge and After, 
1968, p 45). Its direct contributory aspect 
has become a national myth, for example, 
the average pensioner will have paid only 
a fraction of his pension costs through the 
stamp system, although he may well have 
paid most of it in direct or indirect 
taxation. Social insurance cannot be tritely 
equated therefore with the terminology 
of commercial insurance. 

right to benefit 
Yet this dogma1J1 "insurance "-perhaps 
useful in terms of practical politics-
influences the system in multitudinous 
ways. Its most fundamental consequences 
concern the notion in the public con-
sciousness of a " right " to benefit. With 
an insurance scheme, however fictional, 
welfare clients seem to exhibit less fear 
of claiming-indeed cases are frequently 
occurring where an appellant is dis-
qualified from insurance benefit for 
"voluntarily leaving work without just 



cause " when they decide to take a " rest " 
feeling entitled to do so after paying their 
stamps dutifully over a period of time. 

There is a lega~ " right " to Supplementary 
Benefits, but the " feeling " of claimants 
i in general very different. Tony Lynes 
sums up the difficulty by stating: "Supple-
mentary Benefits, unlike the old National 
Assistance, are a right. The Act says so. 

· But there is a wide gap between the 
: working of the Act and the spirit in 
. which it is admini tered. And that gap has 
' very little to 1do with the viciousness of 
· officials, most of whom are neither more 

nor less vicious than the rest of us. The 
fact is that nobody-except a few cranks 
in the Child Poverty Action Group-
really thinks of Supplementary Benefits 
as a legal right as, for example, wages 
or even National Insurance benefits are 
a legal right. Certainly the average British 
lawyer doesn't" (T. Lynes, Welfare rights, 
Fabian Tract 395, p 5, 1969). 

The tribunal adjudication of social 
security benefits in this country is a quag-
mire. Its administration involves a myriad 
of diffuse legal technicalities. The element 
of " discretion " theoretically involved 
in deciding cases at a local level adds 
greatly to the confusion of both 
appellants, tribunal members and social 
security officers. More important, the 
fundamental question of whether the 
tribunals should fulfil the role of an 
independent appeal court or should be an 
integral part of the benefit administration 
machinery, has never been satisfactorily 
resolved. 

current issues in the 
tribunals 
The fundamental question nf how cut-
prcice justice should be run in the tribun-
a11S had never been answered, and not 
often asked. In the High Courrt:, Britain 
has favoured a gla:diatoliial contest be-
tween two professionally articulate re-
presentatives of opposing viewpoints. 
'I1his accusatorial approach is the legacy 
of centuries ; but the continental sysrt:em 
of patient inquiry by the whole court to 
ascerta·in the facts, the inquisatorial ap-
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proach, is the theoretical basis of our tri-
bunal system. Yet the practice is a differ-
ent matter. The views of Dicey still 
rumble on, and the present tribunal sys-
tem, staffed 1by those brought up nn the 
Rule of Law, is an uneasy m•ixture of the 
two legal streams of thought. 

The 1932 Donoughmore Committee on 
Minister's Powers, set up in the aftermath 
of Lord Chief Justice Hewart's outburst 
of fury in "The New Despotism," 
roundly condemned the inquisatorial ap-
proach as " wholy inapplicable in the 
United Kingdom, with its flexible unwrit-
ten constitut>ion under which there is no 
clear-out separation of powers and the 
administration is sUJbject rt:o the al,most 
daily supervision of Courts of l'a:w, as 
every reader of the daily law reports in 
The Times newspaper knows." 

In vhe opinion of the Donoughmore Com. 
mittee ,there was an essential distinction 
between a judicial and a quasi- judicial 
function lying in the element of discre-
tion. 'I1heir view was of the High Court 
mechanically weighing precedents to distil 
a new precedent devoid of external con-
siderations. This myth is being constantly 
exploded, but still persists. In a recent sur-
vey of the judicial £unction of the House 
of Lords, the authors conclude that : 
" There is no such thing as depersonalised 
adjudicat,ion, particularly in the Anglo-
Saxon legal system which gives so much 
scope to its judges to indulge in 'individual 
pyrotechnics " (Louis Blom-CoOPer and 
Gavin Drewry, Final Appeal1972 p 152). 

procedure: formal or informal 
The great benefit of a tribunal. S·O we are 
repeatedly told, is its informaHty. But as 
the Franks' Comm,ittee pointed out: "In-
formality without procedure may be posi-
tively ,inimical to right adjudication" 
(Report of the Committee on administra-
tive tribunals and enquiries HMSO 1957 
Cmnd 218 p 14 (the Franks' Report)). 

And the procedure utiltised is invariably 
determined bv the Chairman. The deci-
sion is .the tr,ilbunal's. But the chairman 
by reason of his status and continual ap-
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pearances naturally comes to dominate 
the tribunal. Deciding legal disputes is an 
exper.tise, a;cqui·red by ~egal t.PaJining and 
experience. It entails presiding over 
orderly proceedings, listening to evidence, 
noting what is relevant and excluding 
what is prejudicial, formulating and de-
ciding those questions of fact which arise, 
and applying general rules to a particu-
lar situation. Lawyers do not always per-
form these functions impeccaJbly ; a legal 
tra;ining is not always a guarantee of a 
judicial mind. But a well-intentioned 
common sense is no substitute for ex-
pertise. 

It follows that any institution which has 
to exercise these functions requires the 
services of a iawyer. He m1ay be the Clerk 
who a;dvises ·the tribunal, a function long 
familiar to the 'public in the Clerk to lay 
magistrates. Or he may 1be the Chai·rman, 
and since one of his functions is to en-
sure that the procedure follows an orderly 
and a logical sequence, this is often a 
convenient arrangement. 

In most courts, a single judge sitting alone 
will exercise all these functions of the 
Chairman. But there are valid reasons 
for including iay;men on the tdbunals. 
First, nhe situation with which a welfare 
t.vibunal has to deal relates to a human 
problem, upon which the reaction of a 
sympathetic heart may ·be as vaJluClJble as 
an analytical mind. And while there is 
nothing in a lawyer's training to exclude 
such an asset, his whole social back-
ground may be less conducive to an ima-
ginative sympathy than in the case of a 
sensibly selected panel of laymen. 
Secondly, a lawyer who has " heard it all 
before" may be gifted W•ith a healthy 
scepticism, 'but this may need to be bal-
anced ·by a more receptive ear. Thirdly, 
if .the public is to assume a proper re-
soons~bility for the functioning of its judi-
cial system. it Wiill require a critical inter-
est fostered by ·participation. These are 
the arguments for retaining the jury in 
the crimina] courts. They are no less 
valid in welfare tribunals. 

So it is important that the by oublic 
should be represented upon the tribunal, 
preferably not as assessors, to ass·ist the 

legal Chairman 1in teohnical matters, but 
as part of the trrbunal itself. And pro-
vided nhart: the chairman controls the pro-
cedure, ~and points out the legal provi-
sions enrtailed, there seems no reason why 
he should exercise a veto over the views 
of his colleagues. If the lay members out-
vote the Chai~.rman, that may on occasion 
represent a vJ.otory for com.mon sense. 

But if the lay members are appointed both 
because they represent " the common 
touch," and because they possess a 
measure of experience in the activities 
with which the tribunal deruls, they should 
have sufficient understanding of the rules 
which they are applying, and of judicial 
procedure, to understand how a particu-
lar ClJr.gument, or a specific piece of evi-
dence, applies to the issues. It follows 
that upon appointment, and before he 
sits, a lay member should undergo some 
training in such concepts as "Natural 
Justice." The object would •be not to 
make him into a lawyer manque, but to 
offer some Insight into the difference be-
tween an " inquisatorial " and an " ad-
versary " approach, and into the require-
ments of fairness . 

For example, lay members should be 
encouraged to confront parties or 
advocates with any point upon which they 
are unconvinced, in order to give them 
an opportunity of arguing it further. One 
of the authors recollected appearing 
of the authors recollects appearing 
expressed himself as completely satisfied 
upon a particular submission, · indicating 
clearly that it was unnecessary to develop 
the argument further. The two lay mem-
bers indicated no dissent, and the 
advocate left the matter there. The parties 
withdrew, and after a long recess, they 
were recalled, to ·be informed by a red 
faced Chairman that the Tribunal " had 
decided by a majority to reject the sub-
mission." In our view the active and in-
formed participation of lay members in 
decisions on social matters is a vital 
prerequisite to the administration of 
justice. 

But equally it is of importance that a 
lawyer involved in such a jurisdiction 
should undergo some training into 



his duties. At present, he may never at 
any stage in his career have undertaken 
a systematic study of welfare law. And 
we would hope that in future, law 
tudents will be offered at least an 

opportunity, as optional examination sub-
jects, to qualify in the fields with which 
so many tribunals deal, and which at 
present are not really thought of as "law 
at all." 

But it is even mor~ tartling to reflect 
that normally cmr judges in any subject 
are offered virtually no training upon 
appointment. Since 1967, judges in the 
criminal courts have been summoned 
periodically to " sentencing conferences," 
where they discuss methods of dealing 
with offenders, though this is intended 
more to ensure a measure of uniformity 
than as instruction. In such matters as 
assessing damages, there is no equivalent 
of the sentencing conferences, nor does 
it exist in the area of welfare tribunals. 
The Franks Committee thought that 
"Objectives in the treatment of cases 
and the proper sifting of facts are most 
often best secured by having a legally 
qualified chairman" (Franks Report 1957, 
op cit, p 12). The caution here is that the 
tribunal will become excessively formal 
and inflexibly legalistic. Certainly many 
lawyer-chairman run their tribunals on 
High Court lines, but experience shows 
that perhaps worse than that, non-lawyer 
chairman are often more inflexible in 
keeping to what they regard as legal 
standards, and frequently wingmen feel 
obliged to behave as they imagine Lord 
Justices of Appeal would. 

Commenting on his experiences of pro-
cedures before Supplementary Benefits 
Appeal Tribunals, a former Secretary of 
CPAG sums up the practical situation as 
follows: "The Chairman, who is usually 
not a lawyer, conducts the proceedings 
according to his personal whims and 
fancies, with some very odd results-such 
as the occasion when the Appellant's 
representative was asked to withdraw 
while his witness gave evidence. Even 
more indefensible is the lack of any 
system of case law. Each case is decided 
without reference to any previous 
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decisions, with the result that different 
local tribunals- or even the same 
tribunal- can make inconsistent decisions 
in similar cases " (Tony Lynes, New 
Society, Zoe cit.) 

The need here is perhaps not for a rigid 
demarcation dispute between lawyers and 
non-lawyers, but for mutual education 
of existing tribunal members. It is quite 
scandalous that no meetings are organised 
for either chairman or wingmen of 
National Insurance tribunals to exchange 
ideas and experiences. Following a 
lengthy campaign by the Council on 
Tribunals, such conferences have now 
been introduced for chairmen of Supple-
mentary Benefits tribunals, but not wing-
men (Council on Tribunals Annual Report 
1971-2 op cit, p 6). 

Very little is known about the crucial area 
of appointment and selection of tribunal 
members. Furthermore, no systematic 
method seems to exist for the evaluation 
of their work once appointed. One study 
found that some chairmen of Supple-
mentary Benefits tribunals " speculate, 
perhaps incorrectly, that their appoint-
ments or reappointments may be affected 
by perceptions of them by clerks and 
presenting officers " (Melvin Herman, 
Administrative Justice and Supplementary 
Benefits 1972, p 21). The truth is that 
while the functions of such tribunals play 
a vital role in our society, little is known 
about the personalities or even the obm-
petence of those involved (some research 
on this vital subject is at present being 
done by Ruth Lister of the Child Poverty 
Action Group). An immediate reform 
would be to extend the social composition 
of those at present appointed as wingmen. 
From personal observation it is clear that 
their average age is well above:: that of 
many claimants and they often cdine fron1 
a totally different section of the com-
munity. Selection could be made for 
example, to include members of minority 
groups, social workers rather than 
"charity" workers, and others active in 
community work or legal advice in this 
field. It would represent a considerable 
change from the present selection policy 
which seems to appoint in the main only 
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" those people who can be counted on not 
to rock the boat too much " (Tony Gould 
and Joe Kenyon, Stories from the dole 
queue 1972, p 156). 

Basic facts on the tribunals seem often 
scarce or difficult to obtain. It app~ars 
from answers to parliamentary questwns 
that payment for chairmen's duties 
reflects whether or not they are lawyers, 
as shown by the sliding scale for chair-
men's fees. In industrial tribunals this is 
a daily fee of £30 ; in rent tribunals a 
daily fee of £27; in National Insurance 
a half day fee of £11 (£22 full day)-
whereas for Supplementary Benefits 
Appeal Tribunal Chairmen, who are 
predominantly non-lawyers, the half day 
fee is £9.45. It is clear that the numbers 
involved in the lower end of this juris-
diction are considerable: in National 
Insurance tribunals there are 244 Chair-
men and 4,563 lay representatives on the 
panels ; in Supplementary Benefits Appeal 
Tribunals, 213 Chairmen and 1,229 wing-
men. And the number of half day sessions 
conducted in the last year were 6,660 for 
National Insurance and 5,717 for Supple-
mentary Benefits, as compared with 2,550 
day sessions for rent tribunals and 4,666 
day sessions for industrial tribunals 
(Rosalind Brooke, New Society 22 March, 
1973, from Parliamentary questions asked 
by Peter Archer QC, MP, on Monday, 19 
February, 1973). 

Certainly there is a need for a great deal 
more research in this area, and not just 
into the decision-making process of the 
tribunals but also into the administrative 
machinery from whose initial decision the 
appeal is made. As one study has shown, 
the pre-hearing administrative treatment 
of appeal cases " may well be much more 
important than the hearing itself" (Robert 
Coleman, Supplementary Benefits and 
the administrative review of admini-
strative action, Poverty pamphlet No. 7, 
p 3). 

role of the clerk and the 
presenting officer 
One curious feature of the informaiJ.ity of 
tribunal proceedings is the lack of a clear 

role, in practice, for the olerk to the t~i
bunal. The Franks' Committee was quite 
emphatic .that " the duties of a derk 
should be confined t o secretarial work " 
and that " like a magistrate's clerk he 
should be debarred from retir,ing with 
the tribunal when they consider thei_r 
decisions" (Franks' Report 1957 op czt 
p 14). 

Of practic~l importanc~ here is t~~t s<?ci~~ 
seourity tnbunals don t usually retire, 
but empty the room •in which they a_re 
sitting~except for the clerk. The !Indis-
cretions of some clerks have on occa-
sions led to flagarant breaches of Natural 
Justice. 

Adthough this is 1a problem recognised by 
the parties ·concerned, litttle. seems to ?e 
done about it. Clerks are still drClJwn dir-
ectly .from the regional office of the De-
partment, a:! though in N ati?nal Insura_nce 
tdbunals, they are somet1mes. recmi!ed 
from a DHSS office in a neighbouring 
town. The Franks' Committee rejooted 
the idea of a central ·colips of clerks to 
service all tribunals, largely on the 
grounds of career prospects, ·b_ut with ~~ , 
huge increase in socia~ secu!I~Y admmi-
stration we believe this postblon should 
be reviewed. The obvious and clear im-
partiality of the clerk is a fun.damental 
principle of justice, and :all possible steps 
should ·be taken to ensure that this i•s up-
held in practice. 

The role of the officer repre~enting the 
DHSS at the tribunal can also lead to 
difficulties and amb1guities. '[theoretically 
he is present to " assist " rather than .to 
act as " prosecutor "-the confidential 
guidance notes given to Ch:airmen of 
National Insurance :tribunals state, hope-
fully perhaps, that the offi·cer " does not 
act in the cavaoity of an advocate." But 
because of the vagueness and inconsist-
andes of the present sy.stem, ministry 
officials sometimes feel the person:al need 
to chalk up .tribuna:! successes--,they in-
v£1Jrirubly deny this emphaticaHy, but ad-
mit it by their act·ions. And with ~he ab-
sence tin the majority of cases of any r~
presentation for the appellant, there IS 
often an observaJble inequality betwe~n 
the "sides." Professor Bell states that m 



such a situation "The tribunal's responsi-
bility is to help an inarticulate claimant " 
(Kathleen Bell, Tribunals and the social 
services 1969 p 50), but too often tribunal 
members seem happier to see an advers-
ary situation develop, even if patently un-
balanced as it often i . •rather than de-

. mand an orderly procedure or step in to 
investigate themselves. 

Our argument i not that condemnation 
· should be made of ·individuals, but that 
the system as a whole should be regular-
ised in accordance with basic tenets of 
justice. Every lay advocate who has had 
dealings with these tribunals has his own 
anecdotal evidence of irregularities. But 
it is important to recognise, as Professor 
Herman says, that " The ambiguity sur-
rounding the relationship of the tribunals 

. and their personnel rto the Department 
places great strain upon all persons with-
in the system who are sincerely com-
mitted rt:o make these tribunals into effec-
tive instruments of administrative JUS-
tice" (Herman, op cit, p 29). 

legal representation ? 
11he ohief advantage of informality in the 
tribunals as usually argued i that apel-
lants will feel more at ease. Lor-d Read-
ing, the first Chairman of the Council 
on Tribunals, stated that : " Many 
people find the unaccustomed experience 
t'f attending at one of these tribunals a 
considerable ordeal and things must be 
made as easy as possible, especially if 
they are not represented but have to put 
their own case " (Lord Reading, " A pub-
lic watchdog," The Listener 12 Novem-
ber 1959 p 811). 

Professor Bell's answer to the problem is 
also an extension of legal representation, 
though she adds, revealingly, that " it 
would probably not be the most approp-
riate form of helrp, except in a mino.r1ty 
of cases " (Bell, Zoe cit). But beyond this 
picture of the technically-briefed, well-
adjusted ministry official on one side and 
the inarticulate claimant ·On the other 
side are further more subtle inequalities. 

For example, .the first Annual Report of 
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the Council on ribunals paid consider-
able attention to the seating arrange-
·ments of rthe tribunal-they felt that 
where the official its " to one side of the 
tribunal . . . this arrangement could give 
an unfortunate, though unjustified, im-
pression that (he) occupies a privileged 
po ition" (Council on Tribunals First 
Annual Report 1960 p 20). Yet thi is till 
the tandard plan for most tribunals. 

The fear of many who wish to " keep .the 
lawyers out" is that this "informality" 
will 1be threatened. Certainly the inept 
mindless legalism of some lawyers when 
appearing before tribunals has justified 
this view. Professor Abel-Smith and 
Stevens, 1in examining an extension of 
legal aid and advice, comment wryly on 
the rubility to irritate of some lawyers 
who " can do more harm than good to 
their client's intere ts when appearing be-
fore tribunals " (Brian Abel-Smith and 
Robert Stevens, In search of Justice 1968 
p 320). 

Some lawyer till exhibit an attitude of 
contemptuous disdain for the administra-
tive tribunal proce s. This is the legacy of 
Dicey's concept of the Rule of Law-a 
phra e which it has been aid has " a 
valuable emotive content so long as its 
use is not too closely examined" (J. A. G. 
Griffith and Harry Street, Administrative 
Law, 4th edit 1967, p 21). The modern 
exten ion is the dangerously false assump-
tion, seen from on high, that, rup(l)rt from 
a few minor faults , the tribunal system i 
on the whole serving its lowly purpose 
rather well. Ignorance is ~the explanation 
for most of those who hold this view 
now. Sir Carleton Allen writing in 1959 
put the thinking lawyer's view when he 
stated: "It seems to me impossible any 
longer to thinl' of the 'administration of 
justice' as ·being merely ~he justice dis-
pensed by courts of law, as many of us 
were brought up to ·believe. To be ignor-
ant of our extensive and extending sup-
nlementary justice is to be unaware of 
half the legal ·issnes which are affecting 
the rights and Iiherties ot innumerable 
Jieges every day" (Sir Carleton Allen, 
Courts and Judgements 1959 p 25). 

Even the normally neutral repor.ts of the 
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Council on Tribunals can only give the 
qualified verdict that "Members ... who 
have attended hearings have on the whole 
been favourably impressed " by social 
security tribunals. (Council on Tribunals 
First Annual Report 1960 and succeed-
ing Annual Reports). And one of its more 
prominent members. Professor Bell, states 
that "in spite of the (new) developments, 
there are still problems remaining un-
solved and inadequacies untaclded " 
(Bell, op cit p 92). Certainly there is no 
room for complacency. But can these 
problems and inadequacies be solved by 
advancing the boundaries of legal aid and 
advice? 

Numerous critics of the present system 
see the lack ·of adequate legal assistance 
as a prime cause of many of its existing 
defects. Professor Whitmore, a visiting 
Australian lawyer, wrote after attending 
a number of social security tribunals 
that : " The commonest situation before 
tribunals-very common indeed- is that 
the claimant or party is completely in-
articulate. Sometimes he or she is liter-
ally trembling before the tribunal. How 
justice can be accorded to someone who 
fails to say anything, or ·merely mumbles 
a few words, I fail :to see " (Harry Whit-
more, "The Lawyer in adm·inistrative 
justice," Modern Law Review 1970 vol 
33 p 485). Whitmore is "convinced that 
proper legal aid is absolutely es·sential" 
(ibid p 486), but asks the more important 
question, "What kind of a lawyer?" His 
answer is " Certainly not the ' above it all ' 
ty·oe who is at pains to esta<blish to the 
tribunal, and to his audience .if anv, that 
administrative jurisdiction is really be-
neath his dignity" (ibid p 488). 

First there may be the problem caused by 
a lack of solicitors in the loca1itv 
(RosaUnd Brooke, Information and 
advice af?encies 1972. p 11 0-113) while 
even if lawyers are available they may 
not have any knowledge or experience 
of social welfare legislation (Revort of the 
Committee on Lef?al Education, HMSO 
1971 , Cmnd 4595, para 9). 

Secondly and perhaps one of the more 
crucial problems, is the simple fact of 
people's ignorance of legal remedies and 

of the fact that lawyers might be a 
potential source of help (Brian Abel-
Smith, Michael Zander and Rosalind 
Brooke, Legal Problems and the Citizen, 
1973, p 210-226). At present, agencies like 
citizens' advice hureaux and other types 
of advice centres, may give some advice, 
but few have the time and resources to 
provide lay advocacy in tribunals 
(Brooke, op cit Chapters II and III). 

But in the light of the extreme legal com-
plexity of muoh tribunal wo.rk, and the 1 

benefit entitlement which can in some 
long-term cases involve a capital value of 
many thousands of pounds, can the sys-
tem rest still on well-intentioned amateur-
ism? More important, can the legal 
rights of a large proportion of the popu-
lation be left to the activities of a few 
shoestring pressure groups and ill-
equipped voluntary law centres ? 

And yet, if the law is to be ·brought more 
fully into the tribunal process, can the 
excesses which are the traditional asso-
ciates of the High Courts- delay, endless 
technicality, pomrpous rigidity- be 
avoided? This is the crucial dilemma 
which has to be faced. 



3. conclusions and 
recommendations 
Our tnain argument has been that the 
present proliferation of tribunals, parti-
cularly in the social services, cannot ~ 
continue unchecked. Otherwise an already 
chaotic structure will even more resemble 
the civil court situation before the 1873 
reform . 

. We consider that lawyers (at their best) 

. have a beneficial effect on the proper 
hearing of social security appeals, by 
imposing fair standards on the procedure, 
evaluation and discussion of the social 

· issues dealt with. It has been the basis 
of our argument that the distinction 
between courts and tribunals has been 
an historical accident, and a potentially 
dangerous one for the claimant seeking 
justice. Our chief proposal 1s therefore 
that social security tribunals should be 
brought into the mainstream of the 
legal world by the setting up of 
a Social Court at the existing level of the 
County Court. This would take over the 
jurisdiction of all claims at present 
handled by the National Insurance and 
Supplementary Benefits Appeal Tribunal3. 

Evidence given by the Society of Labour 
Lawyers to the Franks' Comtnittee 
recommended the amalgamation of these 
tribunals because of their comity of 
interest. But this was rejected by the Com-
mission on the grounds that in regard 
to Supplementary Benefits appeals, there 
was a " danger that public pre-.:eedings 
would so deter applicants that the purpose 
of the legislation would be frustrated " 
(Franks' Report, op cit, p 20). his need 
f · CJJmera., proceedings is a continuing 
theme of the Supplementary Benefits 
Commission, but we believe this "danger" 
to be in most situations an unnecessary 
fear. Furthermore, we believe that many 
of t e corollaries of this secretiveness are 
positive! inimical to the demands of 
jusfice and the rights of the appellant. It " 
is our experience that a tiny proporti,;n 
of claimants have regarded the secrecy of 
proceedings as in any way imporiant. 
At present, the Chairman of a National 
Insurance Appeal Tribunal may exClude 
the public at his own discretion, and we 
believe that this point can be overc"ome 
in the new Social Court by a right of 

exclusion at the expres request of the 
appellant in Supplementary Benefit-, ca es. 
A notice of this right would appear on the 
papers for the hearing given to the 
appellant, and the Court in such situations 
would ask at the start of the case if the 
appellant wished to have the case heard in 
private . 

There seem to us to be two principal 
objections to our proposal. First the lack 
of specialised judicial manpower ; and 
secondly, the potential infusion of 
" legalism " into the jurisdiction of these 
i sues. 

We do not propose a career judiciary, 
as in Continental countries, but we 
emphasise the need to provide a judicial 
promotion structure. We believe that 
judges would be helped in the under-
standing of their work if appointed first 
to the bench at a low level, before pro-
ceeding to the High Court. Our proposed 
Social Court, in conjunction with the 
County Court, would provide a sieving 
mechanism. We feel it important to con-
tinue the practice of ay ingmen assist-
ing the judge ; and furthemore, we believe 
this principle should be extended to 
other court situations where applicable. 
As a matter of course, we believe that 
solicitors should be eligible for judicial 
appointment to the Social Court. But 
it is not envisaged that full-time judge 
would hear every case, in tfi.at some 
matters would be handled by career 
administrators analogous to the county 
court registrar, where the parties agreed. 
udges would be assigned to localised 

circuits to give flexibility in the sitting of 
Social Courts, in the same way as at 
present with the County Court. 
To avoid the dangers of "legalism" in 
decision making-which we feel often to 
be a spectre blocking reform rather than 
a potential reality-we advocate the 
setting up of judicial training schools. 
These would be run on the lines of the 
present conferences organised for the dis-
cussion of sentencing policy, but would 
be of wider scope. It goes without saying 
that judges in the Social Court would not 
be in' court dress, nor would counsel 
appearing before them. 
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It follows from these proposals that 
social security jurisdiction would come 
fully within the ambit and control of the 
Lord Chancellor (in Britain, our de facto 
Minister of Justice). This would avoid any 
ambiguity as to the role of the Depart-
ment of IIealth and Social Security in 
relation to the appeals process, and by the 
use of central direction, differences in 
procedures and standards could be con-
trolled. At the same time, a re-organi-
sation under the Lord Chancellor would 
avoid the anomalous practice of having 
clerks seconded from the Department 
whose decisions are being questioned, 
rather than having clerk-s as servants to 
the Court. 

As the Social Courts pass under the full 
control of the Lord Chancellor, the Coun-
cil on Tribunals would have no further 
role to play. n has played a useful part 
in drawing public attention to some of 
the anomalies in tribunal jurisdiction and 
procedure, ·but it has not had the power 
to alter fundamentally some of the 
dilemmas in the tribunal area. 

At present there is a second tier right of 
appeal in National Insurance cases to the 
Co:unnissioners. These Commissioners 
are senior legal appointments. e believe 
this process to have worked e:f:IectiveL]", 
and to contrast ·most favourrubly with the 
present Supplementary Benefits struoture 
where ther;_e~ is no second ruppeal. We pro-
pose that in all social security cases there 
should be a right of appeal on :law to a 
newly constituted Social Division of the 
Court of Appeal, and a limited right of 
ap eal on matters of fact. We say this ad-
visedly, knowing that it would tbe inap-
propriate in some instances to have ap-
peals on discretionary .items of supple-
mentary benefits. However we would 
hope that the supplementary benefits 
levels will in future be made more 
generous, and that allied to an expansion 
of other social security benefits, it could 
once again revert to its role as envisaged 
by Beveridge of being a safety net, rather 
than being vital to millions of recipients. 

If this were achieved, then there would be 
far less likelihood of disputes over com-
paratively minor discretionary additions. 

We believe that legal aid shoul:d neces-
sarily be availa e efore tlie Social 
Co r.t, as it was always intended since 
f945 that it should be, eventually, for the 
tribunals. However, we .would again em-
phasise that this would make imperative 
the re-organisation of university and pro-
fessional law courses. As well as the tra-
ditionaJl intellectual training, a wider 
realization of social situations will be 
needed. However, many lay advocates and 
social workers have been developing 
legal expertise in this area, often to fill a 
vacuum, and they should continue to 
have a full right of audience. 

In conclusion, it is our belief that order 
should be introduced into the structure 
ana the procedure of the present system 
of tribunals. In our view this can be best 
accomplished tby bringing tribunals more 
fully into the administration of justice, 
by recognising them as courts in function 
and powers. Ho~wever, we do not wish to 
see the extension of unnecessary for-
mality into the new Social Court ; the 
re-orientation of jurisdiction will demand 
a change of approach on the part of law-
y'ers playing a art in the reformed sys-
tem. To follow traditional attitudes may 
endanger the flexibility and efficiency of 
the Court, and worse, might lead to the 
potential intimidation of Cl!ppellants. But 
our fundamental belief is that a greater 
degree of orderliness will lead to greater 
justice for the individual appellant . 

conclusions summary 
1. There exists in Britain a twilight legal 
world of tribunals outside the structure of 
the cou.11ts, which have proliferated often 
wiuhout any regard to rational planning. 
One hundred years ago, the 1873 Judica-
ture Act reformed a similar muddle by 
amaLgamating a plethora of courts into · 
the exist·ing High Court system. 

2. For many in -our sooiety, ;these tribun-
als form tthe immediel!te point of legal . 
contact. '"they have become in effect : 
" poor people's courts." 

3. Tribunals hear evidence, apply complex 
legal rules and have vitally important 



jurisdictions and powers ; ·but they are 
not dignified with the nel!me " court." 
Whether an institution :is known as a 
court or a tribunal depends on the whim 
of those drafting the legislation. 

4. With a complex welfare system giving 
rise to a vocabulary of "rights," the 
n1echanism of tribunals aHows the citi-
zen to insist upon a second opinion. 
Other avenues of compla-int exist, suoh as 
the aid ·of the press or advice from an 
MP, but the most satisfactory form of 

. procedure is the right to a full fair hearing 
and an opportunity to challenge by cross-
examination and counter-evidence. 

5. The introduction of administnvt.Jve tri-
bunals as an integral part of the Welfare 

·State has provided the major impetus to 
their development. By concentrating in 
this study on social security tribunals i.t 
is hoped to outline some of the present 
problems and difficult-ies. 

6. It is important to realize the scale of 
welfare benefits : one in eleven of the 
British population are dependent in some 
way on supplementary benefits (Depart-
ment of Healbh and Social Security, 
Annual Report 1971, Table 3). 

7. A phenomenon of all tribunals seems 
to be their capacity to attract further 
jurisdiction. This is attached piecemeal 
and leads to unwieldiness and over-

. lapping, and in some cases to a denial of 

. Natural Justice. 

8. The development of social security tri-
bunals has been sporadic. The original 
1911 insurance aJ_ppeal structure still re-
mains, and little attention has tbeen paid 

. to any reform of the administrative 
maohinery in the intervening period, de-
spite the post-Beveridge innovations. The 

, concept of " assistance " as a residual 
· system has not been realized. 

9. Often rights before tribunals are not 
seen as " legal rights " but merely as the 
exercise of charitable discretion. Cut-
price justice and a confusion over the 
underlying philosophy of tribunals has 
led to a legal quagmire. The Franks' 
Committee made clear that "Informality 
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without procedure may be positively ini-
mical to r.ight adjudication." 

10. Where detailed legal .points are at 
issue, as they ·frequently are in tribunals, 
well-intentioned common-sense is no sub-
stitute for expertise. Trained and compet-
ent lawyers are a necessity. However, this 
is not to exclude the valuable participa-
tion of non-lei!wyer "wingmen" who are 
clearly an asset when deHberating social 
questions. · 

11. It is scandalous that at present no 
meetings are organised for either ohair-
men or wingmen of insurance tr1bunals 
to exchange ideas and experiences. This 
has only recently been instituted for 
chairmen of supplementary benefits tri-
bunals. 

12. Theoretically Ministry officials pre-
sent are there Ito " assist " rather than to 
act as tJhe "prosecution." The practical 
situation of tribunal clerks also occasion-
ally gives cause for concern. The role of 
such officers must be made quite clear, 
and a lawyer's presence would help in the 
maintenance of proper conduct. 

13. The argument against .full legal aid 
and advice before tribunals is usually 
conducted on the lines of tt:he need for in-
formality. Certainly the inept mindless 
legalism of some lawyers appearing be-
fore tribunals helps to confirm such a 
view. But without effective representation, 
the claimant is under a severe disad-
vantage. 
14. Part of the debarte must centre on the 
need for a new " t~pe " of lawyer, with 
knowledge of the practical issues of wel-
fare and social security. At present, there 
exists a serious legal vacuum causing a 
great deal of injustice, and only partially 
filled by the activities of a .few shoe-
string pressure groups and voluntary law 
centre . 

recommendations summary 
15. Tihe distinction between courts and 
tribunals has been a historical accident. 
Our ·main proposal is the setting up of a 
Social Court at the existing level of the 
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County Court, t o take over all the work 
of social security tribunals. 

16. The Social Court would sit with a 
full-time judge and lay wingmen, and 
would be based on a localised circuit. A 
judicial training school and regular con-
ferences would be provided for the new 
judges and wingmen. 

17. The reorganisation of the administra-
tive machinery rwould be under the ambit 
of .the Lord Chancellor. Registrars who 
would act as independent clerks to the 
Social Court would also be entirely 
separate from the DHss. 

18. Legal aid and advice would be fully 
available before the Social Court. as it 
was a1ways intended to be before the tri-
bunals. There would be an immediate 
need for the re-organisation of Univer-
sity and professional law courses •to cater 
adequately for this new demand on legal 
services. 

19. There would be a right of exclusion 
of the public and the Press in supplement-
ary benefits appeals at the request of the 
claimant. 

20. Our fundamental belief is that a 
greater degree .of orderliness •will lead to 
greater justice for the individual appellant. 
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