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1. introduction

II is easy for lawyers to forget that laws 
are m ade in order to implement policy 
objectives of a non-legal nature. The way 
in which a legal system develops is deter­
mined in large part by the underlying 
social and economic assumptions and 
values of the society that it serves. Whilst 
it is true that the law may take on a life 
of its own and itself effect changes in 
society, its prim ary function is to imple­
ment rather than to create policy.

For this pamphlet we shall be looking at 
the impact that membership of the E uro­
pean Communities will have upon the 
law and constitution of the United K ing­
dom. In selecting the topics for discus­
sion we have attem pted to identify those 
ihat a non-lawyer may find of most inter­
est. O ur pam phlet inevitably has a high 
proportion of description, but we have 
endeavoured to link our discussion to the 
policies underlying the laws. We do not, 
however, enter into the argument of 
whether membership of the communities 
is or is not a “ good thing.” The com ­
munities were established within a capi­
talist framework. Institutional experience 
within the communities (as indeed else­
where) indicates that it is difficult to make 
substantial changes to the broad thrust of 
generally accepted policies. The com ­
munities have m arked up their most im­
portant achievements in the removal of 
existing barriers to the working of a free 
market in labour, capital and goods. 
W hether it is desirable for the United 
Kingdom to remain a member must de­
pend upon an evaluation of wide econo­
mic and political considerations ; the legal 
consequences of membership can only be 
of secondary importance.

The topics selected for this pam phlet fall 
into two categories. First, there are those 
which raise important constitutional 
issues. For example, in the second chap­
ter we examine the m anner in which 
com munity legislation, both present and 
future, is incorporated into the legal sys­
tem of the United Kingdom. The funda­
mental point here is that membership of 
the communities involves a transfer of 
legislative powers from  parliament to 
bodies that are subject to far less dem o­
cratic accountability. In the fourth chap­

ter we consider the possible legal conse­
quences of a conflict between an act of 
parliament and com munity law. This 
raises the basic question of the extent to 
which membership of the communities 
involves a surrender by parliam ent of its 
sovereignty. In the second category of 
topics are those involving changes in 
particular areas of substantive law, such 
as immigration, customs, competition and 
agriculture. The legislative scope of the 
communities is still confined largely to 
the regulation of economic activity ; its 
impact upon the law as it affects people 
in other aspects of their lives is minimal. 
The bulk of our law, in such fields as 
crime, legal procedure, domestic rela­
tions, property and civil wrongs is un ­
affected directly by membership ; but one 
consequence may well be to provide an 
additional impetus to law reform , for 
lawyers and judges will be brought into 
close contact with different legal systems. 
W ork is being done within the com m uni­
ties to produce uniform  laws on topics 
that are directly and incidentally con­
nected with the prim ary activities of the 
communities.

Amongst the topics left out are taxation. 
It is well known that v a t  is a community 
obligation, and although, had the govern­
ment wished, it might have obtained post­
ponement for the introduction of the tax, 
this has not been done. The fear is that 
in due course there will be pressure to 
harmonise the coverage of the tax and, 
possibly m uch later, the rates of the tax, 
with other common m arket countries. It 
is hard to tell when that pressure may 
come and how strong it will be. Pressure 
for harmonisation of com pany taxation 
will also come, but that will come first in 
the form  of pressure for the harm onisa­
tion of systems with a requirem ent for 
harm onisation of rates probably coming 
much later. The Treaty of Rom e does not 
contemplate harm onisation of direct per­
sonal taxation, but it is always possible 
that at some future date the commission 
may make proposals in the context of 
further economic unification.

We have omitted detailed discussion of 
the work concerned with the approxim a­
tion of legislation. This important techni­



cal w ork is slowly bringing about a har­
monisation of standards in various indus­
trial fields, as for example the labelling 
and packaging of hazardous substances 
and the use of preservatives in food. 
Com pany law is the subject of harm onis­
ation work, but for the most part there 
exist no m ore than proposals on which 
the British government will have its say 
in due course. Perhaps of most interest is 
the proposal that all public companies 
should have the two tier board system as 
first known in West Germany.

The proposal is that, where such com ­
panies employ more than 500 persons, 
workers should appoint one third of the 
members of the supervisory board. The 
board's powers include m atters of particu­
lar interest to the com pany's employees, 
such as decisions on the closing or trans­
fer of a factory, significant changes in the 
com pany's activities and the appointment 
of a management board ; the day to day 
running of the com pany would be left 
with the management board. The t u c  has 
given qualified approval to these p ro ­
posals ; but it has urged that the workers’ 
representatives should be elected through 
the trade unions and that they should 
comprise 50 per cent of the supervisory 
board. The commission’s proposal also 
takes account of the possible unwilling­
ness of trade unions and their members 
to be involved in the affairs of the com ­
pany in this way and offers, as an alterna­
tive to the one third representation of 
workers on the supervisory board, a p ro ­
vision whereby all appointments to that 
board may be vetoed by the employees.

N or have we dealt with transport, except 
in connection with state aids. The dispute 
about lorry weights is yet unfinished. 
W hatever the outcome there remain other 
aspects of our law which will be affected. 
Drivers’ hours will in due course be shor­
tened and it will be necessary to  introduce 
the tachom eter (“ spy in the cab ”). Other 
matters not yet decided but already the 
subject of commission proposals include 
a uniform  driving te s t : it aims to  make 
wide ranging proposals for harm onisa­
tion of broader aspects of transport, par­
ticularly with a view to m aking users pay 
the costs of transport infrastructure in

accordance with their use of it. Much 
that is planned is far from  realisation and 
the British government will have an op­
portunity of partaking in the form ula­
tion of policy. It will be particularly im ­
portant to ensure that the full social and 
environmental costs of road transport are 
taken into account. The influence of the 
com munity in the wider areas of trans­
port policy is nonetheless capable of m ak­
ing itself felt even now, so as to lim it the 
freedom of choice open to national gov­
ernments. W hen the West Germans pro­
posed measures to transfer freight from 
their overloaded roads on to their under 
used railway system, they found in prior 
discussion with the commission that cer­
tain aspects of their plans were con­
sidered to distort inter-state competition 
in violation of the treaty ; they made ad ­
justments accordingly.

The implications of the proposed econo­
mic and m onetary union are at present 
almost exclusively of a non-legal charac­
ter and in any event future developments 
in this area remain speculative. The pro­
posals have not therefore been discussed.



2 . community legislation

The most im portant constitutional inno­
vation tha t results from  the United K ing­
dom ’s membership of the European Com ­
munities is the transfer of legislative 
powers over wide and im portant areas of 
economic and social policies to the organs 
of the communities. Parliament has also 
surrendered budgetary control to the ex­
tent that the finances of the communities 
will increasingly come from their own re­
sources (that is, revenue raised in the 
member states from  import levies or a 
small percentage of v a t ) rather than from  
moneys contributed by national govern­
ments, subject to legislative approval.

Delegation of legislative powers has, of 
course, been a familiar device in the im­
plementation of interventionist govern­
mental policies over the last hundred 
years ; but the most significant features of 
the powers given to the European C om ­
munities are their width, and the absence 
of political control by parliament over 
their exercise. The European Com m uni­
ties Act signally lacks provisions to  ensure 
such control ; the procedures whereby the 
House of Commons will scrutinise com ­
munity legislation and proposals of the 
commission will be discussed later. In a 
pamphlet of this length it is not feasible 
to do more than indicate the principal 
characteristics of the legislative institu­
tions and procedures of the communities 
and the scope of their powers. Attention 
will be focused primarily upon the E uro­
pean Economic Com munity (e e c ) ,  which 
is the most im portant and wide ranging : 
although all three communities, the e e c , 
the European Coal and Steel Com munity 
( e c s c ) and the European Atomic Energy 
Com m unity (e u r a t o m ) now have com ­
mon institutions, their legislative powers 
and procedures are still to be found in 
separate treaties. The methods employed 
in the European Communities Act to 
make com munity law enforceable within 
this country will be critically examined.

The treaties establishing the communities 
have two distinguishable facets. First, 
they are agreements binding upon the 
member states, as contracting parties, in 
international law. Second, they m ay be 
seen as the constitutional documents 
establishing an embryo supra-national

state with the governmental apparatus of 
an executive, legislature and judiciary as 
found in a nation state. This dual charac­
ter is reflected in the terms of the treaties 
and the procedures that have so far been 
evolved by the com m unity organs and the 
member states for the functioning of the 
communities. The fundam ental issue that 
has divided the communities in the past, 
and which will also do so in the foresee­
able future, is the extent to  which the 
federalist character of the communities 
should develop, as an entity independent 
of the governments of the m em ber states. 
The view taken by France, particularly 
under de Gaulle, has been that the com ­
munities are no m ore than an institutional­
ised and sophisticated instrument of in­
ternational co-operation. The Benelux 
countries have been m ore federalist 
minded. This is the background against 
which the arguments about the organisa­
tion, powers and structures of community 
institutions are conducted. Despite the 
communities’ trappings of statehood and 
the wishful thinking of Eurocrats, the 
tru th  is that the existence, success and 
fu ture development of the communities 
depend upon the will of the governments 
of the m em ber states.

This dual character of the com munity is 
reflected in the distribution of legislative 
powers between the commission and the 
council of ministers. The commission is 
the body entrusted with the protection 
and advancement of the interest of the 
communities. The council of ministers is 
the body at which the interests of the 
member states are represented by m ini­
sters from national governments. For, 
whilst the approval of the council is re­
quired for most com munity legislation, 
the council can generally act only on a 
proposal put to it by "the commission. 
The council’s power to initiate legisla­
tion is limited by the requirem ent that it 
can only amend a proposal of the com ­
mission by a unanim ous vote, even 
though it could have approved it by a 
majority. Nevertheless, the council’s 
power under article 152 to request the 
commission to undertake studies that it 
considers desirable to  obtain community 
objectives and to submit appropriate pro­
posals, can be used as an initiating in­
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strument. The political reality is markedly 
different from the legal position, as the 
recent efforts o f  the e e c  to reach agree­
ment on agricultural prices shows. W here 
there is disagreement between the m ini­
sters in the council, the commission may 
withdraw its proposals in order to amend 
them so as to reconcile the m inisters’ 
differences. The whole process resembles 
international bargaining, with the com ­
mission acting as an interm ediary on be­
half of the “ com munity interest.’’

The Treaty of Rom e gave to the com ­
mission powers to legislate without refer­
ence to the council on some topics ; for 
example, to draw up a tim etable and p ro­
cedure for the abolition by m em ber states 
of existing equivalents to quotas (article 
33 paragraph 7), to draft regulations 
setting out the conditions subject to which 
nationals of one m em ber state m ay re­
main in another state where they have 
been employed (article 48, paragraph 
3(d)). U nder article 155, the council may 
delegate power to the commission to  en­
sure the enforcement of rules adopted by 
the council. The commission has made 
many of the detailed regulations imple­
menting the Common Agricultural Policy 
(c a p ) by exercising powers delegated to it 
under article 155. Thus of the 2,149 
regulations made between January and 
October 1972, 1,992 were made by the 
commission ; most of them  concerned 
agriculture and were of a technical nature 
and of short duration. The extent to 
which this article could be used to  dele­
gate legislative powers going beyond the 
detailed and technical m atters for which 
it has so far been used is unclear. Despite 
its virtual legal m onopoly of legislative 
initiative the commission, as representa­
tive of the com munity interest and inde­
pendent of national governments, has 
found that the strength of national inter­
ests, as represented in the council, remains 
very considerable.

F or example, when the commission exer­
cises a legislative power independently of 
the council as a result of a delegation by 
the council, a constitutional convention 
has been developed whereby the council 
requires a management committee com ­
prising representatives of m em ber states to

be set up. Its function is to curtail the in­
dependence of the commission, by ensur­
ing that it does not legislate in contraven ­
tion of the interests of individual m em ­
ber states. Thus the council m ay provide 
that, whilst the commission can adopt 
measures that are to come into operation 
forthwith, if the management committee, 
voting by qualified majority, fails to ap­
prove the legislation, it shall be referred 
to the council who may within a month 
rescind or modify the measure. The coun­
cil m ay limit the commission’s power 
even further by providing that the com ­
mission’s legislation shall not come into 
operation until approved by a qualified 
majority of the management committee. 
The interests of the member governments 
are also powerfully protected by the com ­
mittee of permanent representatives to 
the communities. This body acts as a 
liaison between the communities and 
national governments and m ay meet as 
members of the council to decide techni­
cal questions.

The system of voting in the council in 
the exercise of legislative power also indi­
cates the character of the com munity as 
in part a traditional international organis­
ation and in part a supra-national state. 
U nder the terms of the Treaty of Rome 
the council no longer needs to  be unani­
mous, in order to exercise most of its 
legislative powers, although unanim ity is 
still required on certain m a tte rs ; for 
example, fo r a measure to harmonise the 
laws of m em ber states under article 100 
and to provide for direct election to the 
European parliament (article 138). Most 
legislative acts require a qualified m ajority 
of the ministers : the votes are weighted 
so as to reflect the size and political and 
economic importance of the member 
states. Tn practical terms this means that 
the council m ay legislate over the opposi­
tion of one of the big four (France, West 
Germ any, Italy and the United K ing­
dom) but not over two. However, the Six 
agreed at Luxem bourg in 1966 that even 
where the council was empowered to 
legislate without unanimity, if the m atter 
affected the vital interests of member 
states, the council was to endeavour to 
reach, within a reasonable time, an agree­
ment that could be unanimously accepted.
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The most im portant aspect of the Luxem ­
bourg “ agreement,” however, was the 
sharp divergence of views tha t existed be­
tween France and the other members ; 
for the French recorded a dissenting 
view that on the failure of the council to 
reach unanim ity on a m atter that, in the 
opinion of a member, adversely affected 
a vital national interest, the council should 
not act. The present British government 
has stated that it agrees with the French 
on this point, and throughout the de­
bates on the European Communities Bill, 
ministers represented the veto as an 
essential safeguard for British interests 
and as a crucial modification to the legal 
powers of the council. T hat the council 
is rarely prepared to  act on a basis other 
than unanim ity has correspondingly 
weakened the position of the commission. 
In October 1972 the council is reported 
to have voted by m ajority on the ques­
tion. of whether the A frican associated 
states could export certain fruits and vege­
tables duty free to the EEC in the com ­
ing year. T hat the fact of a majority 
vote on such an essentially m inor m atter 
should have attracted attention indicates 
how deeply entrenched the practice of 
unanim ity has become. This is a sharp 
reminder to com mitted “ Europeans ” 
that the terms of the treaty m ay go fu r­
ther towards establishing a supra­
national body that can act independently 
of the wishes of a single national govern­
ment than is acceptable to at least two of 
the big four. (W hether the Luxem bourg 

agreement ” legally alters the treaty 
provisions is very dubious.) W hilst the 
council m ay well be very cautious about 
pushing through a proposal that is 
strongly opposed by one m em ber for fear 
of disrupting the community, the longer 
that the community lasts the m ore unreal 
a threat by a member to leave or to  para­
lyse the com munity will in fact become.

dem ocratic control
The constitutional aspect of membership 
of the European Communities that has 
most troubled the original and the new 
members has been the lack of effective 
dem ocratic legislative procedures within 
the communities. For, whilst the founders

of the Treaty of Rom e were careful to 
attem pt to strike a balance between the 
interests of the community, as an indepen­
dent entity that could make legislation 
that was enforecable within the member 
states, and the interests of the member 
states as represented by their ministers, 
inadequate provision was made for 
directly elected representatives to take 
part in the legislative process, the budget 
or the evolution and implementation of 
policy. (A m otion was in fact tabled in 
December 1972, censuring the commission 
for failing to present proposals to in­
crease parliam ent’s budgetary control.)

The European parliam ent (or assembly, 
as it was originally called in the treaties) 
plays no m ore than a consultative and 
deliberative role. Its approval is not re­
quired before com munity legislation is 
implemented, and it is unable to subject 
the text of a legislative proposal to the 
sort of scrutiny that the House of Com ­
mons does to  any government bill in the 
U nited Kingdom. The commission is 
politically accountable to  the parliament, 
which can dismiss the commission as a 
body on a vote of “ no confidence ” passed 
by a two thirds majority. W hilst the actual 
use of this power would cause a crisis of 
confidence within the community, its 
potential use gives something of an air of 
reality to the commission’s duties to sub­
m it to the parliam ent proposals of a 
politically im portant nature for opinion, 
to provide inform ation and to  answer 
questions as required. Nonetheless, parlia­
m ent would have no control over the 
composition of the new commission. The 
parliam ent has established specialist com ­
mittees covering the principal areas of the 
commission’s activities to  facilitate the 
discharge of its functions; and it is 
through them that it is m ost likely to 
exercise influence. The council is also 
required by the treaty to submit certain 
m atters to  the parliam ent fo r its opinion 
and, since 1967, the parliam ent has 
claimed wide powers to  be consulted by 
the council on all m atters of political im ­
portance and all acts which m ay have an 
effect on policy. D ue in part to the urging 
of the British delegation to the European 
parliament, the president of the council 
is to  appear before the parliam ent once
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a m onth for an hour to answer questions. 
A  regular question tim e with members of 
the commission and speedier provision of 
w ritten answers from  the commission is 
also promised.

N either the commission nor the council, 
however, is in  any way bound by the 
assembly’s opinion, and the secrecy of the 
council’s deliberations makes it difficult 
to  evaluate the extent to  which the 
assembly effectively contributes to deci­
sions m ade by the council. In  A pril 1973, 
the parliam ent rejected some of the com ­
mission’s proposals to  increase the price 
of agricultural products. The precise 
nature of the vote, however, was a m atter 
of fierce controversy am ongst members 
and the parliam ent could finally manage 
no m ore than a resolution that the com ­
mission reconsider its price review in the 
light of the debate, in which a num ber 
of conflicting views were pu t forward. 
This resolution am ounted to  an opinion 
of the parliam ent and legally enabled the 
council to  m ake a decision on the p ro ­
posals. I t has been doubted, however, 
whether the parliam ents’ rights to  be con­
sulted also includes a right to  give an 
opinion before the council can act.

This incident in fact illustrates another 
source of weakness of the European 
parliam ent. For, a t the m om ent, the com ­
mission only submits a copy of a proposal 
to  the parliam ent a t the tim e that it is sent 
to  the council and after it has consulted 
w ith the interest groups affected. Parlia­
m ent plays virtually no part in  the process 
of form ulating the proposal. However, 
since 1970, the assembly’s powers of con­
tro l over the free part of the communities’ 
budget (that is, tha t which deals with the 
functioning of their institutions) have been 
strengthened, and from  1975 (when the 
entire budget is to  be furnished from  the 
com munities’ “ own resources ” and not 
voted by national governments) final deci­
sions on this part of the budget will be 
taken by the parliament. Since only about 
5 per cent of the budget falls within this 
part, it is difficult to  see these powers as 
being in themselves im portant measures 
of dem ocratic budgetary control, although 
they m ay be used to  influence the coun­
cil’s decisions in other areas.

W hilst it is widely recognised tha t the 
European parliam ent does not adequately 
bring the public into community decision 
making, there is little agreement beyond 
this. The text of the Paris summ it held in 
October 1972, contained no concrete p ro ­
posals, although the D utch pressed fo r a 
decision on direct elections and increased 
powers. The British view is that the powers 
of the parliam ent could and should be 
increased before the m ore difficult task 
of providing fo r direct elections is tabled. 
The influential Vedel report advocated 
that the parliam ent’s powers should be 
increased in two stages. First, to  give it 
a power to  delay the im plem entation of 
council acts, w ith a power of co-decision 
in particular areas (such as external rela­
tions and treaties). In  the second stage, the 
range of co-decision was to  be broadened 
to  include such m atters as the harm onisa­
tion of laws and the appointm ent of the 
president of the commission. I t is un ­
doubtedly true that the problems of direct 
election are enormous. W hat size should 
the parliam ent be? W hat electoral form  
should be adopted? Should it be uniform  
throughout the m em ber states ? W hat 
should be the relationship between E uro­
pean and national elections and between 
the members of the European and national 
parliam ents? F o r the next few years at 
least, it is likely tha t the m ore effective, 
if indirect, control over the council will 
be exercised at W estminster, when the 
minister responsible will be called to  ex­
plain his position and to  justify the coun­
cil’s decisions. Significantly, the European 
parliam ent has done relatively little to 
involve national parliaments in community 
decision making ; for this tends to  detract 
from  the supra-national ideal of checking 
com m unity action at the com m unity level.

The process of consultation also extends 
to  interest groups, which are increasingly 
found represented in Brussels. To an ex­
tent the treaty has institutionalised this 
process, by providing, fo r example, for 
the establishment of specialist committees 
which the commission and council must 
consult before legislating on certain m at­
ters ; the m ost im portant within the EEC 
is the Econom ic and Social Committee 
which is composed, inter alia, of national 
representatives of employers, labour, the



7

professions and small businesses. The 
members are appointed by the council, 
but are not bound by instructions from  
national governments or the bodies that 
they represent. The committee works 
through specialised sub-committees which 
have m ade significant contributions to  the 
implem entation of the policies fo r the 
free movem ent of labour and the right of 
establishment. The com m ittee’s opinion’s 
do not, however, bind the council. In  
addition, representatives of certain p ro ­
fessional and technical organisations are 
influential a t a technical level in preparing 
legislation.

I t has been argued tha t the consultative 
procedures through which legislative pro­
posals pass, are com parable to those that 
exist in  respect of delegated legislation in 
this country, and that the fact tha t legisla­
tive power does not ultim ately rest with 
elected representatives of the people, 
should not be seen as a damning criticism 
of the institutional shape of the com ­
munities as they now exist. This argum ent 
overlooks, however, the enormous width 
and im portance of the areas tha t fall 
within the legislative competence of the 
council and it is regrettable that the British 
government did not dem onstrate in the 
European Communities A ct an ability or 
willingness to  increase, at least a t the 
national level, the degree of parliam entary 
involvement in the com munity legislative 
process. Instead, the m atter was left to  be 
considered by parliam entary committees.

the extent and form of  
community legislation____
The early articles of the Treaty of Rom e 
state the basic principles upon which the 
e e c  is founded and the m em ber states’ 
objectives ; namely, the harm onious deve­
lopm ent of economic activities, economic 
expansion, an im provem ent in the standard 
of living within the com munity and the 
development of closer relations between 
m em ber states. These objectives are to  be 
attained by the establishment of a com ­
m on m arket in goods, labour, capital and 
services and the development of com mon 
policies and laws in relevant areas. W ithin 
this broad fram ework the treaty confers 
legislative powers upon the organs of the

community for specific purposes. In  other 
words, com munity legislation will norm ­
ally be justified by reference to  a specific 
power contained in  the Rom e treaty. Often 
legislation m ay be m ade by reference to 
m ore than one article o f the treaty. There 
is, however, in addition, article 235 which 
enables the council, on a proposal of the 
commission, unanim ously to  decide to 
adopt a m easure necessary fo r fulfilling an 
objective of the community, although 
there is no relevant specific provision in 
the treaty empowering the council to  take 
tha t measure. The new European company 
law is being form ulated under this article.

Com m unity laws fall essentially into two 
categories. Some become part of the 
domestic law of the m em ber states and 
m ay create legal rights and obligations en­
forceable by individuals or firms within 
their national legal systems. Others operate 
at the level of international law, creating 
rights and obligations in m em ber states. 
Articles of the treaty, and legislation made 
by organs of the com munity under the 
treaty, cut across this distinction. A  prin­
ciple, early established by the European 
C ourt of Justice, was tha t the fact that an 
article in the treaty  created an obligation 
in international law (for breach of which 
a m em ber state, as a signatory of the 
treaty, could be brought before the court 
at the instance of another m em ber state 
or the commission) did not necessarily 
m ean that the same article could not also 
create legal rights fo r individuals enforce­
able within national legal systems (Van 
G end en Loos, 1963).

A  provision of the treaties that has this 
effect is said to be “  directly applicable.” 
The development of criteria for determ in­
ing which provisions are directly applic­
able lies within the jurisdiction of the 
European court as a m atter of community 
law. In  deciding this question, the E u ro ­
pean court, as on other m atters of inter­
pretation of the treaties, gives consider­
able weight to  the spirit, structure and 
objectives of the treaty and less weight to 
the sort of textual analysis of the wording 
that English courts are m ore accustomed 
to  using in interpreting acts o f p arliam en t; 
but then English judges have had rela­
tively little experience in interpreting w rit­



ten constitutions, although, as the experi­
ence of the courts in the United States 
and other Commonwealth countries shows, 
there is nothing in this flexible type of 
interpretation that is alien to  the common 
law. In deciding whether an article in the 
treaty is directly applicable, the European 
court looks at the clarity and conciseness 
of the article, the degree to  which it en­
visages further acts by the com munity or 
m em ber states for its implementation and 
the degree of discretion given to  member 
states in deciding how it should be imple­
mented. Provisions in the treaties entered 
into by the community under article 228 
may also be directly applicable. The 
articles of the Treaty of Rome, however, 
only set out the broad fram ework of 
com munity law. The bulk of community 
law is contained in legislation m ade by 
the organs of the com munity under 
powers conferred by the treaty.

regulations
The most im portant characteristic of 
legislation by regulation is that it is, under 
the terms of article 189, directly applicable 
within the legal order of m em ber states. 
N o further action is required on the part 
of national legislatures or executives 
before regulations become operative w ith­
in national legal systems. However, not all 
regulations which are directly applicable, 
in the sense that they autom atically be­
come part of the law of the member 
states, also create legal rights and obliga­
tions which are enforceable in  national 
courts by those within their scope. They 
m ay be too general or incom plete; their 
direct effect upon individuals’ legal posi­
tion m ay then be confined to  enabling a 
challenge to  be made to some inconsistent 
m unicipal law. Since 1968 the community 
has increasingly resorted to the regulation 
as the standard legislative form , although 
the overwhelming m ajority of these have 
been confined to implementing the Com ­
m on A gricultural Policy. F rom  January 
1972 to  October 1972, 2,149 regulations, 
303 decisions and 25 directives were 
made. The European court has taken the 
view tha t whether a particular piece of 
legislation is a regulation, is to be deter­
mined not so much by the label that the

draftsm an attached to it but by its con­
tents. The court has defined a regulation 
as, “ in general, any measure that applies 
to objectively determined situations and 
having legal effects for groups of persons 
defined in general and in the abstract.” 
Thus a m easure that was not of applica­
tion throughout the community to groups 
falling within the same broad categories 
would not be a regulation.

M any articles of the treaty leave the 
choice of legislative form  to the com ­
m unity organ. A lthough the political, 
economic and social importance of regula­
tions varies widely, the commission or 
council, will, when possible, choose to 
legislate by regulation where it is thought 
that the im portance of uniform ity of the 
rules throughout the com munity out­
weighs the advantages than can flow from 
using the special experience and know­
ledge of national governments in the im ­
plementation of community policy. The 
European court is the final arbiter of the 
validity and interpretation of community 
law, and although its application to  the 
particular facts of a case is the function 
of the national courts, the existence of 
identical texts of regulations published in 
the official journal of the e e c  in the official 
languages of the communities goes a long 
way to  ensuring that regulations are given 
the same effect throughout the member 
states.

directives
Article 189 provides that directives shall 
be binding upon the m em ber states to 
which they are addressed, as to  the result 
to be achieved, whilst the choice of the 
form  and m ethod of implementation is left 
to the discretion of the national authori­
ties. This m ay be done by prim ary or dele­
gated legislation or by changes in adm ini­
strative practice. W here the treaty does 
not specify that a particular legislative 
form  is to  be adopted on a given m atter, 
the relevant community legislative organ 
will normally legislate by directive, where 
it does not think that the measure should 
be applied throughout the com munity or 
where it recognises that the community 
interest in the uniform  implementation of
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community laws is outweighed by parti­
cular difficulties in tailoring the measures 
to fit the characteristics of the individual 
member states’ legal, adm inistrative or 
economic systems. F or instance, measures 
taken by the council under articles 100 
and 101 to  eliminate discrepancies be­
tween the laws of m em ber states which 
affect the working of the common m arket 
or distort competition must take the form  
of directives.

The degree of discretion, in the form  of 
its implementation, that a directive leaves 
to m em ber states varies according to the 
way in which the commission or the 
council has struck the balance between 
the com m unity interest in uniform ity and 
the practical difficulties that m ay follow 
from  not drawing upon the expertise and 
local knowledge of the governmental 
bodies of the m em ber states. M oreover, 
directives are m ore difficult to enforce 
uniform ly than regulations, since the fail­
ure of a m em ber state to  implement a 
directive can generally only be remedied 
by cumbersome proceedings before the 
European court brought under articles 
169 or 170 by the commission or another 
member state. On the other hand, an 
advantage of directives is that their use 
m ay enable the council to adopt and pro­
vide for the implementation of a policy 
which m ay be agreed at a general level, 
although there m ay be disagreements 
amongst m em ber states as to  its m ethod 
of operation and uniform  applicability. 
One final point is that because directives 
require implementation at the national 
level, it is possible to involve some form 
of parliam entary participation in the 
legislative process of the community.

A lthough article 189 of the Treaty of 
Rom e only ascribes the characteristic of 
direct applicability to regulations, recent 
decisions of the European court in the 
cases of Grad v. Finanzamt Traunstein and 
s a c e  v. Italian M inistry o f Finance (1970) 
have indicated that directives m ay have 
direct effect and thus create legal rights 
enforceable within the national legal order 
by individuals against the governmental 
authorities of a m em ber state to which the 
directive was addressed, even though the 
directive has not been implemented at a

national level. The court used the analogy 
of its earlier decisions which had held that 
an article in the treaty could create rights 
for individuals, even though it also bound 
the state in international law. The court 
declined to draw  the inference that since 
article 189 only provides that regulations 
shall be directly applicable, directives and 
decisions are only binding (at the inter­
national level) upon the m em ber states to 
which they are addressed. W hether a 
directive will have direct effect within a 
national legal order and create enforce­
able community rights will depend, as with 
an article in the treaty, on whether it is 
clear, unequivocal and unconditional. F or 
example, a directive that prohibited m em ­
ber states from  maintaining or introducing 
a specified form  of taxation after a parti­
cular date might well enable an individual, 
as a m atter of com munity law, to m ain­
tain that he was not liable to pay and was 
entitled to a refund of tax paid under a 
national legislative provision that was in­
consistent with the terms of the directive ; 
even though the directive had not been 
implemented at the national level. W hether 
the court will go further in assimilating 
the legal consequences of directives and 
regulations, by holding that the form er can 
also create legal rights in individuals en­
forceable against other individuals, re­
mains to  be seen. The im portant point to 
be noticed, however, is that the court by 
its decisions, can be an instrum ent of in­
tegration by increasing the degree to 
which community legislation can pene­
trate the legal systems of m em ber states.



3. extension of community 
legislation to the UK

The British constitution vests the power 
to  conclude treaties in the crown as part 
of the royal prerogative. The government 
may, therefore, enter into obligations 
enforceable in international law w ith­
out obtaining parliam entary approval, 
although there is a constitutional conven­
tion that parliam ent should be able to 
consider the texts of treaties before they 
are ratified. However, the crown’s treaty 
making power does not carry w ith it a 
power to  change the law of the United 
K ingdom , even if this is necessary in order 
to  comply w ith treaty obligations. To do 
this, legislation is necessary. British acces­
sion to  the various treaties establishing 
the European Communities requires legis­
lation fo r two principal reasons. First, 
because under the term s of the treaty of 
accession, the U nited Kingdom  is required 
to  m ake changes in its laws, in order to 
bring them  into line w ith the existing laws 
of the communities contained in the trea t­
ies and in secondary legislation. Second, 
the treaties envisage tha t fu ture acts of 
the communities will create rights and 
obligations which must be enforced by 
the courts of the m em ber states. W ithout 
legislation, English courts could not give 
effect to  com munity law. The European 
court has emphasised tha t com m unity law 
is an independent legal order enforceable 
w ithin national legal systems and not 
simply a part of the law of m em ber states. 
The wording of the relevant sections of 
the European Communities A ct is con­
sistent w ith this view, although the only 
reason under British constitutional law 
why the domestic courts will pay any 
attention to  community law is because 
parliam ent has told them  to. This insist- 
ance tha t com munity law is not enforced 
as domestic law seems to  have two objec­
tives. First, it helps to  ensure that judges 
will interpret it in accordance w ith the 
concepts developed by the European court 
and not their own. Second, it goes some 
way to  ensuring tha t in some member 
states (including the u k ) the legislature 
does not m odify or repeal it in the same 
way as other domestic law.

T he essential task of the European Com ­
munities A ct is to  give effect to  the Treaty 
of Brussels, which sets out the term s of 
the U nited K ingdom ’s accession to  the

European Communities, in so far as it 
requires present and future changes in  the 
laws enforced within the United Kingdom. 
One of the principal points of criticism 
made during the parliam entary debates 
on the bill was tha t the government had 
failed to  provide fo r adequate parlia­
m entary scrutiny over future community 
legislation which would become enforce­
able in the U nited Kingdom. This general 
point can be applied to a num ber of 
specific aspects of the extension of com ­
m unity law to the U nited Kingdom. The 
governm ent’s stock response was tha t the 
purpose of the bill was simply to  make 
the changes necessary in U nited K ingdom  
law in order to  comply with community 
obligations. Procedures to  ensure that 
parliam ent is adequately inform ed of, and 
has an opportunity to  criticise, prospective 
com m unity law tha t will require some 
modification of the law enforced within 
the U nited Kingdom , should, the govern­
m ent maintained, be studied by com ­
mittees of the house. The H ouse of 
Com mons would then decide w hat p ro ­
cedures should be adopted. N o doubt it 
was politically expedient for the govern­
m ent to  produce as short a bill as possible 
(which was passed w ithout amendment) 
and leave the “ details ” until after the 
legislation necessary fo r membership had 
been secured. Even if satisfactory arrange­
ments fo r parliam entary consultation 
(within the limits possible under the 
fram ew ork of the treaties) are made, 
there is no doubt that the government has 
reserved for itself vast legislative powers 
subject to  the minimum of parliam entary 
review. U nder the act it is largely within 
the power of this and fu ture govern­
ments to  decide the type and num ber of 
legislative acts m ade necessary by m em ­
bership of the communities tha t it will 
submit to  any but the most cursory form  
of parliam entary scrutiny.

w hat are the treaties of the 
European Communities?
Section 1 of the European Communities 
A ct perform s two functions. I t identifies 
the treaties by which the U nited Kingdom, 
as a m em ber of the communities, will be 
bound and under which the organs of the 
communities are now empowered to  act.
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Second, it provides for parliam entary 
approval of future treaties to  which the 
United K ingdom  is a signatory either with 
the communities or which are ancillary 
to any of the above treaties. A ny treaty 
that falls w ithin the scope of section 1 may 
give rise to  legal rights and obligations 
enforceable in the courts of the United 
Kingdom, as the later sections in the act 
provide. This definitional clause is, there­
fore, crucial in delineating the operation 
of the later sections of the act tha t give 
legal effect in Britain to  com munity law.

The government refused to  incorporate 
into the act the terms of any of the trea t­
ies, on the ground that parliam ent had 
already approved the negotiated term s of 
entry. The government also decided that 
the debate on the act should be confined 
to  the m ethods adopted for giving legisla­
tive effect to  the obligations of the Treaty 
of Brussels, and should exclude another 
round of debates on the merits of the 
terms negotiated. The merits or demerits 
of this argum ent are now m atters of 
political history. The treaties covered by 
section 1 include the treaties setting up 
the e c s c , EEC and e u r a t o m , the merger 
treaty which established common institu­
tions fo r the communities, the Luxem ­
bourg treaty  which gave the communities 
power to  levy their own financial re­
sources independently of contributions 
m ade by national governments, and the 
treaty of accession. In addition, a number 
of less im portant treaties concluded by 
the communities or by m em ber states as 
ancillary to  the treaties before 22 January, 
1972, are now included in the definition 
of “  com munity treaties,” although the 
government did not feel sufficiently sure 
that it could identify them  all to  enable 
an exhaustive list to be compiled in the 
act. Despite the unattractiveness of this 
kind of “ blind ” legislation, the practical 
difficulties tha t might ensue from  over­
looking a community treaty and the rela­
tive unim portance of their subject m atter, 
detract from  the force of any criticisms.

O f m uch m ore im portance, however, arc 
the provisions m ade by the section fo r the 
inclusion of future treaties within its 
scope. The T reaty of Rom e empowers the 
organs of the e e c  to enter into treaties

of association w ith non-mem ber states 
(article 238), to conclude treaties of m em ­
bership with other states (article 237) and 
to enter into tariff and trade treaties with 
non-mem ber states (article 113). In addi­
tion to  the various specific treaty making 
powers, the European court has held that 
general powers in respect of the imple­
m entation of a com mon transport policy, 
under articles 74 and 75, include a power 
for the commission and council to  enter 
into treaties w ith non-members on behalf 
of the communities. In  a recent decision, 
R e European R oad Transport Agreement 
(1970), the European court stated that not 
only m ay m em ber states not be parties to 
treaties that are inconsistent w ith existing 
com munity treaties, but that member 
states lose their power to  conclude treaties 
on subjects within the scope of a common 
policy. The court stated that “ each time 
the community, w ith a view to im ple­
menting a com mon policy envisaged by 
the treaty, lays down some common 
rules, whatever form  they may take, the 
m em ber states no longer have the right, 
acting individually or even collectively, 
to  contract obligations tow ards non­
m em ber states affecting those rules.”

Section 1 (2)(b) of the act includes, within 
the definition of “ com m unity treaties,” 
such fu ture treaties as are entered into by 
the communities or entered into as a 
treaty ancillary to  the com munity treaties 
by the U nited Kingdom. Section 1(3) p ro ­
vides that whenever, in the future, the 
U nited K ingdom  is a signatory of a com ­
m unity treaty, a d raft order in council 
shall be laid before parliament. Only when 
the order is affirmed, is the treaty to  be 
included as a “ com munity treaty.” 
“  Treaties ” are defined so as to include 
any “ international agreements ” (a phrase 
of ambiguous width). This section could be 
criticised on three principal grounds.

First, a  future treaty m ade by the com ­
munities, to  which the U nited K ingdom  is 
not a party  either as a co-signatory or as 
the other contracting party, m ay create 
rights and also obligations enforceable by 
courts within the U nited Kingdom, w ith­
out parliam ent’s having had any oppor­
tunity at all to  scrutinise its provisions. 
There is nothing in the T reaty of Rome



that requires member states to be co­
signatories to treaties of association, even 
though these may, as for example those 
already concluded with Greece and 
Turkey, raise im portant and controversial 
political issues. Similarly, the trade agree­
ments tha t have already been m ade with 
Spain and Portugal would not, under the 
terms of the act, have been subject to 
parliam entary consideration. N or, indeed, 
is there anything in the act to ensure that 
the term s of any future treaty that the 
com munity m ay make with the Caribbean 
sugar producers at the end of the transi­
tional period will be subject to  parliam ent­
ary scrutiny. The governm ent’s answer to 
these criticisms has been that since, under 
article 228 of the Treaty of Rom e, m em ­
ber states are bound by treaties concluded 
by the communities, it would be in­
appropriate (if not in actual breach of 
the treaty) to  interpose a parliam entary 
stage between the making of the treaty 
by the communities and its incorporation 
into the body of com munity law in force 
within the U nited Kingdom. Throughout 
the debates on the bill, the government 
refused to  incorporate into it any p ro ­
vision for parliam entary scrutiny of any 
com munity measures, whilst at d raft stage.

Second, it is arguable that section 1(3) 
of the act prevents our courts from  decid­
ing whether a treaty, specified by an order 
in council as a treaty m ade by the com ­
munities under existing powers or entered 
into as a treaty ancillary to the treaties, 
is, in reality, within the scope of those 
words. F or section 1 (3) states than an 
order in council “ shall be conclusive 
evidence ” tha t a treaty “ is to be re­
garded ” as a treaty as defined above. 
The courts have tended to  give short 
shrift to similar attem pts by governments 
to protect themselves against inquiries 
into the legality of quite different aspects 
of their conduct. The courts have been 
quite prepared to consider whether an 
administrative tribunal’s decision was 
within its powers, even though the act 
establishing it provided that the tribunal’s 
decision should be final and questioned in 
no legal proceedings whatsoever. M ore­
over, the Franks Com m ittee’s R eport on 
Adm inistrative Tribunals and Inquiries 
deprecated the use of such “ preclusive

clauses.” I t is not possible to be sure 
whether the courts would treat this provi­
sion as simply providing evidence of 
whether a treaty was a com munity treaty 
or as removing any legal control over acts 
that a government chooses to perform  
under the cloak of the section.

Third, in so far as the act does provide 
for parliam entary consideration of treaties 
to which the United K ingdom  is a party, 
by requiring tha t d raft orders in council 
be laid before parliam ent and approved 
before the treaties can become “ com ­
m unity treaties,” it is inadequate. For, 
under this provision, treaties could be 
included which am end the existing com ­
munity treaties and go further along the 
road to an economic and m onetary union 
and a political federation. F or measures 
of this im portance, the 90 minutes of 
debate norm ally available on orders in 
council is, of course, quite derisory. The 
government answer here was that it recog­
nised tha t it would be desirable to  effect 
im portant changes by act of parliam ent 
and that, in any event, the whole question 
of adopting suitable procedures to  facili­
tate parliam entary scrutiny should be left 
to  a parliam entary com m ittee; but, since 
both here and in section 2, the govern­
m ent did provide for some parliam entary 
scrutiny by specifying that orders in 
council and legislation were necessary to 
implement some community obligations, 
it can hardly argue that such m atters were 
outside the scope of the act. W hilst the 
difficulties of drawing a line between those 
measures which should be introduced after 
the full legislative procedure of an act of 
parliam ent and those that could be dealt 
with by subordinate legislation, should 
not be minimised, the act leaves the 
question entirely to the choice of the 
government of the day.

extension of existing  
community law into the UK
It was at one tim e thought tha t any 
government responsible for introducing 
the legislation required to extend com ­
munity law into the United K ingdom  
would do this by setting out in extenso  
the body of com munity law existing at the 
time. Given the bulk of com munity legis­
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lation already in existence, however, (con­
tained in 42 volumes) and the technical 
and detailed nature of m uch of it, the 
government’s decision to do this prim arily 
by a single section and a schedule of con­
sequential amendments to  and repeals of 
existing legislation, is justifiable. M ore­
over, the governm ent’s approach is sup­
portable in view of the fact that parlia­
ment approved the terms negotiated by 
the government on the basis that, subject 
to  modifications of a  largely transitional 
nature, com munity law would be accepted 
as a body by the United Kingdom. No 
doubt there will be some initial uncertain­
ties am ongst lawyers and the courts as to 
the effect of com munity law on existing 
domestic law. M oreover, some inconsist­
encies between community regulations and 
domestic statutory provisions will be 
eliminated by adm inistrative action. For 
example, the Im m igration A ct 1971, which 
came into force on 1 January, 1973, is not 
amongst the scheduled list of amended 
a c ts ; yet, in so far as it empowers im ­
m igration officers to exclude non-patrials 
(including, of course, nationals of e e c  
countries) seeking to  enter the United 
Kingdom, it is in contravention of the 
e e c  legislation implementing the com ­
m unity’s policy of free movement of 
labour. Im m igration rules contain provi­
sions to ensure that the powers are not 
used so as to infringe community legisla­
tion. A lthough official translations of all 
com munity regulations were not available 
during the passage of the bill, they were 
by the date of entry. These practical diffi­
culties are inherent in any attem pt to 
incorporate a bulky and fast moving body 
of law into the United Kingdom  quickly. 
The act incorporates expressly the most 
im portant changes in domestic law that 
are necessary in order to  comply with 
existing com munity directives, such as the 
sections relating to company la w ; but 
how accurately has this been done ?

extension of future 
com m unity law into the UK
The extension of future community law 
into the U nited Kingdom  poses im portant 
alternatives to  the government. Its choice 
will be a m atter of continuing constitu­
tional significance. In  this context the dis­

tinction between different types of com ­
m unity law is im portant. Under article 
189 of the e e c  treaty, regulations are 
directly applicable in m em ber states, in 
that their validity and incorporation into 
national legal systems does not depend 
upon any further act by individual govern­
ments. Articles of the founding treaties 
m ay also be directly applicable, in the 
sense of creating rights enforceable within 
national legal systems. Directives and 
decisions, when addressed to governments, 
normally only create rights and obliga­
tions enforceable by individuals before 
national courts when they have been im ­
plemented by the states’ public authori­
ties ; but sometimes they m ay have a 
limited direct effect on people’s legal 
rights even w ithout implementation.

In  relation to  directly applicable laws, 
section 2(1) provides that all such com­
m unity rights, powers, liabilities and 
obligations that arise on entry or in the 
future  are to be given legal effect within 
the United Kingdom  w ithout further 
enactment and shall be recognised and 
enforced accordingly. This would include 
not only regulations but also articles of 
the treaties and directives to  the extent 
explained above. The intention of the 
government that such com munity laws 
shall prevail over existing acts of parlia­
ment, delegated legislation or common 
law with which they m ay conflict is em ­
bodied in section 2(4). The crucial point 
is that the act empowers a body over 
which parliam ent has no significant influ­
ence to change the law enforced in the 
United K ingdom  over areas of economic 
and social policies of great w idth and 
importance, w ithout providing for any 
form  of parliam entary participation or 
control. In his valuable com parative study 
of the roles played by the national parlia­
ments of the Six in the making and 
scrutiny of com munity legislation, Mr. 
N iblock points out that the W est German 
act of accession to membership of the 
communities required that their parlia­
ment must be fully inform ed about com ­
munity activities and that inform ation 
about any prospective community act 
which involved a change in W est Germ an 
law or which was directly applicable, must 
be made available to parliam ent before
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the council acted. The federal parliament 
subsequently adopted a procedure to  im­
plement these provisions.

It was argued by Enoch Powell tha t article 
189 only required that the substantive p ro ­
visions of com munity regulations should 
be enforced within member s ta te s ; this 
did not rule out the possibility of the 
W estminster parliam ent’s debating and 
voting on them before they were enforced 
in the U nited Kingdom. “ Directly applic­
able,” he maintained, did not m ean “ w ith­
out further enactm ent.” This argum ent 
was rightly rejected by the government, 
but probably for the wrong reason. The 
government argued that such a procedure 
would be in breach of the treaty because 
of the possibility that parliam ent might 
disapprove the regulations; but if fol­
lowed to  it logical conclusion this argu­
m ent would involve ensuring that parlia­
m ent could never legislate in  deliberate 
contravention of com munity law or fail 
to  implement a directive, and it was the 
retention of this possibility that, the 
government insisted, showed that m em ber­
ship of the communities did not derogate 
from  the ultim ate sovereignty of parlia­
m ent! However, the government thought 
that, in order to  clarify the effect of 
directly applicable com m unity law  on 
existing domestic law, the law commis­
sioners could be entrusted w ith the task 
of compiling an annual list of consequen­
tial changes. The better explanation is 
tha t it is the intention of the treaties to  
create an independent legal order, and 
tha t com munity regulations should be en­
forced because of their prom ulgation by 
a com munity organ from  the tim e of their 
publication in the official journal. Cer­
tainly no other legislature within the 
communities makes the enforcem ent of 
com munity regulations dependent upon its 
approval of them.

The most substantial arguments, which 
were, however, rejected by the govern­
ment, were that provision should be made 
in the bill for imposing a duty upon 
governments to  inform  parliam ent of p ro ­
spective community legislation whilst still 
in d raft form  and for setting up machinery 
fo r keeping m p ’s inform ed about develop­
ments in the communities, eliciting from

ministers their views and enabling them to 
make known to the ministers the views 
of members. In an interim report pub­
lished in  February this year, the Select 
Com mittee on European Secondary Legis­
lation proposed some basic guidelines on 
these matters. The government accepted 
its recommendations that m p ’s should be 
inform ed by the government of proposed 
com munity legislation and be given details 
of its general effect, the ministers respons­
ible, the policy implications, the effect on 
u k  law and the the date at which the 
council was likely to decide.

The government was m ore reluctant to 
accept the com mittee’s other recom m enda­
tions. First, tha t the Chancellor of the 
D uchy of Lancaster (as minister prim arily 
responsible fo r com munity affairs) should 
make a statem ent in the Commons to ­
gether with a list of topics likely to  be 
discussed at the next meeting of the 
council of ministers. Second, tha t m inister­
ial statements should be made and debates 
arranged after the m onth’s meeting of the 
council, should the subjects w arrant i t ; 
but the government now appears to have 
agreed to  them, a t least for a trial period. 
The committee still has to  report on the 
detailed procedures for implementing their 
proposals. A  num ber of questions need to 
be answered. H ow  soon in the community 
legislative process will m p ’s learn of the 
proposals ? H ow  m ay amendments be 
made? W ill the details be submitted to  a 
select com mittee tha t covers the whole 
of com m unity affairs and then channelled 
into the appropriate specialist division? 
Or will membership of the communities 
revive interest in a system of specialist 
committees covering areas of govern­
m ental activity? Such committees would 
consider both the domestic and com ­
m unity aspects of the subject: this system 
has been successful in West Germany, 
Belgium and the Netherlands. A European 
affairs com mittee might be set up to m ain­
tain a general overview of the effects of 
membership upon the UK. Will committees 
also orally examine the minister respons­
ible about a prospective council decision, 
in order to influence him  and make the 
views of the house known? Will a com ­
mittee orally examine a minister after the 
council has reached a decision? Experi­
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ence in other m em ber countries shows 
that it is almost impossible fo r a national 
legislature to  dispatch a minister as a 
m andated delegate to  the council. The 
exigencies of political horse trading within 
the communities requiries the m inister to 
have a lo t of room  fo r manoeuvre. M ore­
over, the unavailability of official reports 
of the debates of the council will make it 
difficult to  hold the minister responsible.

Com munity legislation that in fact is not 
directly applicable (notably directives) will 
norm ally require some act by the govern­
m ent before it is enforceable in  the 
U nited Kingdom . Section 2(2) empowers 
the government to  implement such legisla­
tion by statutory instrum ent, even though 
this m ight repeal an existing act of parlia­
ment. The actual wording of section 2(2) is 
drafted widely, enabling delegated legisla­
tion to  be made by the government for 
purposes not only of “ implementing any 
com munity obligation of the UK ” but also 
of “ dealing with matters arising out o f or 
related to  such obligations or rights to  be 
enjoyed by the u k  under and by virtue of 
the treaties.” The delegated legislation is 
to  be m ade by order in  council o r by 
ministers or departments designated by 
order in council fo r such purposes. It also 
extends the scope of enabling powers in 
existing acts so tha t they can be used for 
this purpose, by providing tha t persons 
entrusted with existing powers to  make 
delegated legislation m ay have regard to 
community objects and obligations and 
rights. Thus the powers under the E x ­
change C ontrol A ct 1947 could be used 
to  implement directives on the free m ove­
m ent of capital. In  its report for 1971-72 
the Joint Com m ittee on Delegated Legisla­
tion recommended that the existing S tatu­
tory  Instrum ents Select Com mittee could 
handle the extra w ork load created by 
membership of the communities. O f 2,900 
com munity instruments made in 1971, only 
65 would have required u k  subordinate 
legislation. In  order to  catch up w ith com ­
m unity legislation in force at the date of 
entry it has been estimated that, in 1972- 
73, 16 instruments will be made under 
section 2(2) and 25 under existing enabling 
acts as am ended by schedule 4. The act 
does contain some lim itations upon this 
vast increase in the executive’s power to

legislate w ith a m im imum of parliam ent­
ary control. Thus an act of parliam ent 
will be needed to  implement a community 
obligation involving the imposition of a 
tax, retrospective operation, the conferral 
of powers to  sub-delegate legislative 
power, or the creation of any new criminal 
offence punishable with m ore than two 
years’ im prisonm ent or m ore than three 
m onths on sum m ary conviction. Section 
2(4) provides that only a future act of 
parliam ent can abolish or reduce the scope 
of this safeguard.

The government here, also refused to  in­
corporate any new scrutiny procedures 
into the act. I t conceded that some direc­
tives should be implemented by act of 
parliament, but insisted that this m ust be 
a  m atter fo r the government of the day 
to judge. I t cannot be argued that the 
community treaties in any way dictated 
the m anner of implementation. T hat the 
government has chosen to  take powers to 
legislate subject to  the minimum of parlia­
m entary supervision is a m atter of con­
cern. Instead of the entry of the United 
K ingdom  being the occasion fo r an im ­
petus to  the introduction of democratic 
control over com m unity legislation, the 
European Communities A ct suggests that 
the British government proposes to  reduce 
even further parliam ent’s control over 
legislation. In  view of the feeble nature 
of the European parliament, Westminster 
is likely to rem ain the focal point fo r the 
pressures of British m p ’s ; even though 
their influence over the working of the 
communities will only be indirect.



4. community law 
versus national law
Opponents of the United Kingdom ’s 
membership of the European Com m uni­
ties have relied heavily on the loss of 
sovereignty thereby involved. This um ­
brella argument covers a num ber of quite 
distinguishable issues. First, membership 
does not mean that the U nited Kingdom 
will cease to be an independent state, in 
the sense that it will lose its personality in 
international law and will be unable to 
contract international obligations and 
rights ; but it would clearly be in breach 
of the obligations under article 5 of the 
T reaty of Rom e for the United Kingdom 
to enter into an international treaty that 
conflicted with some provision of com ­
munity law. F or this article provides that 
m em ber states shall “ abstain from  any 
measure which could jeopardise the 
attainm ent of the objectives of the
treaty.” The European court’s decision in 
the e r t a  case further limited the member 
states’ treaty making powers, by holding 
that when the community has laid down 
common rules in the implementation of a 
community policy, the com munity has
exclusive competence to enter into agree­
ments with non-mem ber states that affect 
the rules. Second, membership of the
communities involves a transfer of law 
making, executive, judicial and budgetary 
powers to bodies outside the United
Kingdom, over which the Westminster 
parliament can exercise only indirect in­
fluence through the responsibility of the 
relevant minister. Third, it is the duty of 
the governments of m em ber states to en­
sure that com munity legislation is en­
forced within their jurisdiction. This in­
cludes providing for the incorporation 
and supremacy of com munity legislation 
within national legal systems.

As a m atter of international law, it is 
clear that the British government would 
be in breach of the treaty, if it failed to 
comply with this principle. There is also 
a non-legal aspect of the argument about 
loss of sovereignty. Even if a future parlia­
m ent wished to  repudiate fundamental 
com munity obligations (and that as a 
matter of British constitutional law this 
was still possible) the political, economic, 
industrial and financial inter-dependence 
of the member states within the com ­
munities would virtually eliminate such a

course from  the realm of practical poli­
tics. The more significant aspects of the 
problems of conflict between community 
law and national law m ay be considered 
from three angles ; first, the views that 
the com munity institutions have advanced 
on this problem : second, the attitudes 
that have been adopted by the courts of 
the original members of the communities; 
third, the ways in which the European 
Communities Act 1972 deals with the 
problem and the constitutioned implica­
tions of British membership.

the community level
The European Court of Justice has held 
that no provision in the constitutions or 
legislation of member states can affect 
the validity or the interpretation of 
directly applicable com munity law. Thus 
the legality of com munity regulations and 
decisions depends solely upon whether 
they have been made in accordance with 
the terms of the treaties and any other 
relevant provisions of com munity law.

Similarly, failure by a m em ber state to 
implement a community directive m ay be 
excused only by reference to community 
law, and not by reference to the constitu­
tion or other legislative provision of the 
defaulting member. However, whether a 
member state has effectively implemented 
a community directive m ay depend both 
upon whether it has acted in compliance 
with the terms of the com munity obliga­
tion, and whether it has complied with 
the requirem ents of its own constitution 
and relevant laws, as to the manner of 
changing the law enforceable within its 
jurisdiction ; but, if both these conditions 
have been satisfied, the validity of the en­
suing act is not affected by another con­
flicting provision in its law. Community 
law, the court has held, should be re ­
garded as an autonomous legal order en­
forceable within member states as law, 
and existing side by side with national 
law, rather than being a part o f national 
law. Unlike a supreme court in a federal 
system of government, however, the E uro­
pean court’s jurisdiction does not include 
a power to pronounce upon the validity 
of the internal laws of m em ber states. Its
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jurisdiction is limited to determining the 
validity and interpretation of community 
instruments. W hen a question involving 
com munity law is referred to it by a 
member state it does not go on to apply 
its interpretation to the particular facts 
of the case. Still less does it tell the judges 
of the national courts whether, as a matter 
of their own national law or constitution, 
they should enforce the com m unity law 
in question.

Nonetheless, the European court has 
clearly asserted that its functions in re­
spect of com munity law are unaffected 
by conflicting national laws or constitu­
tions. I t stated that, “ the imperative 
force of the treaty, and of the acts issued 
in implementation of it, could not vary 
from  state to state by the effect of inter­
nal acts, w ithout the functioning of the 
com munity system being obstructed and 
the attainm ent of the aims of the treaty 
being placed in p e r il” (W alt W ilhelm  v 
Bundeskartellamt, 1969). Thus in Stork  v 
High A uthority  (1958), the court rejected 
the argument that it could hold invalid 
a decision made within the European 
Coal and Steel Com munity (e c s c ) on the 
ground that it conflicted with the econo­
mic and occupational freedom guaran­
teed under the basic law of the West 
G erm an constitution. Tn the leading case

I of Costa  v E N E L  (1964), the court re­
fused to consider the validity of an 
Italian law nationalising the electrical in­
dustries, by reference to certain articles 
of the T reaty of Rome. “ The rights 
created by the treaty ” it stated, “ cannot 
be judicially contradicted by an internal 
law . . . w ithout losing their community 
character and without underm ining the 
legal basis of the com munity.” A  refusal 
by a national court to  give precedence to 
a directly applicable com munity law 
would render the government of tha t state 
in breach of its treaty obligations. In this 
event the commission, or another m em ­
ber state, may institute proceedings be­
fore the European court to  determine 
whether there has been a breach of the 
m em ber’s obligations. These proceedings 
resemble international law litigation ; the 
European court has no means of en­
forcing its judgment against the default­
ing m em ber state.

There are indications that the institutions 
of the communities realise that the u n ­
compromising position adopted in cases 
like Stork  v High A uthority  and Costa v 
E N E L  may not be sufficient to  ensure 
the survival of com munity law in the 
face of conflicting national constitutions 
and legislation. It is asking a lo t of a 
national court to prefer community law 
to the national constitution, certain pro­
visions of which m ay be immune from  
alteration by national legislation. The 
basic problem is that the founders of the 
communities did not establish a bill of 
rights to protect the freedom  of indivi­
duals from  infringement by community 
institutions ; but it has become evident 
that im portant aspects of the political, 
social and economic rights of individuals 
and firms m ay be adversely affected by 
community acts. F or example, in Stauder 
v City o f Ulm  (1970), it was argued that 
provisions of the com munity law, w here­
by a person was only entitled to be sold 
subsidised butter on producing to  the re­
tailer proof of his identity and evidence 
that he was in receipt of public assistance, 
violated the protections of hum an dignity 
in West German basic law. The case was 
decided on a point of construction, but 
the court showed its sensitivity to  the p ro­
blem by stating that even though comply­
ing with the express terms of the relevant 
treaty, com munity law will be invalid if it 
jeopardises “ basic individual rights im ­
plicit in the general principles of com ­
munity law which the court ensures shall 
be observed.” Such “ general principles ” 
are to  be found in the “ constitutional 
traditions com mon to member states ” 
(Internationale Handelsgesselschaft case, 
1970). The court has thus sought to  avoid 
conflicts between com munity law and 
national constitutions, by discovering u n ­
written principles within com m unity con­
stitutional law itself, and not by direct 
reference to the specific provisions of 
national constitutions, for these may vary 
from  state to state. It would undermine 
the uniform  application of such parts of 
com munity law as are intended to  be ap­
plied in all the m em ber states, to allow a 
regulation to be applicable in West G er­
m any to the extent allowed by the West 
German constitution and in Ttaly to the 
extent allowed by its constitution.
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No doubt the contents of these vague 
standards will be amplified by the E uro­
pean court as future litigation arises. (If 
France were to  ratify  the European Con­
vention fo r the Protection of H um an 
Rights, its provisions might be adopted by 
the European C ourt of Justice as em body­
ing the community m embers’ com mon 
constitutional traditions.) In any event, 
however, in order to safeguard the uni­
form  enforcement of directly applicable 
laws, the court will have to  ensure tha t its 
standards are no lower than  those of the 
mem ber state that gives to  its subjects the 
greatest constitutional protection from  
governmental activity. F o r it is difficult to 
imagine that national courts will allow 
com munity law to override rights that are 
protected from  violation by national law. 
In April 1973, the commission stated that 
it was anxious to  avoid conflicts between 
com m unity acts and the fundam ental 
rights of individuals. A  resolution of the 
European parliament (which was acting 
upon a report of the legal affairs com ­
mittee) was passed, asking the commission 
to submit its proposals for avoiding con­
flicts between community law and the 
protection of hum an rights given by 
national constitutional law.

experience in the Six_______
W ith their different constitutional back­
grounds, it is not surprising to  find that 
the courts of the Six have not displayed a 
uniform  approach to the problem  of con­
flict between com munity law and their 
own national law. It is enough to  note 
that there has been a strong move 
amongst their courts to apply community 
law, in preference to a subsequent 
national law, when they co n flic t; but the 
position cannot be regarded as finally 
settled in Italy or France, where the con- 
seil d'etat refused to  apply a community 
law tha t subjected Algerian semolina to 
duty under the com m on external tariff, in 
the face of a subsequent French law al­
lowing it in duty free. (Syndicat General 
de Fabricants de Semoules case, 1968.) 
W hilst some members have am ended their 
constitutions to  ensure the supremacy of 
com m unity law within their jurisdictions, 
it is far from  clear whether the West

G erm an constitutional court will decidc 
that com m unity law can be enforced in 
the Federal Republic, in the face of con­
flicting provisions of the basic constitu­
tion. The experience of the Six is of only 
limited relevance for the courts of the 
U nited Kingdom. F or whilst we have no 
written constitution in which civil liber­
ties are entrenched and protected from  
infringement by ordinary legislation, the 
fundam ental legal rule of our constitu­
tion, that there are no legal lim itations 
upon the legislative powers of parliament, 
m ay prove difficult to reconcile with the 
obligations of the United Kingdom as a 
m em ber of the European Communities.

the position in the UK______
During the parliam entary debates on the 
European Communities Bill, the govern­
m ent advanced two propositions that are, 
on the face of it, incompatible. First, that 
the bill secured supremacy for directly 
applicable com munity law over conflicting 
acts of parliam ent. Second, that nothing in 
the bill deprived parliam ent of its ultim ate 
authority  to  legislate in contravention of 
com munity law. Indeed, the government 
conceded that it was constitutionally im ­
possible to  prevent a future parliam ent 
from  deliberately so legislating. If  this 
were ever to  be the clearly expressed in ­
tention of parliament, our courts would 
apply the act in the teeth of international 
law and any section in an earlier act that 
purported to  w ithdraw  this power from  
future parliaments. This, after all, is p re­
cisely w hat the legal doctrine of parlia­
m entary sovereignty means.

I t is, however, possible that, a t some time 
in the future, a court might recognise that 
the ultim ate source of legislative authority 
within the British constitution has 
changed. So tha t it would no longer be 
true that w hat the queen in parliam ent 
enacts is la w ; but that, in the areas 
covered by the community treaties, w hat 
is contained in the treaties, and w hat the 
organs of the European Communities en­
act in accordance with their constitutional 
provisions, would become law in G reat 
Britain. A n adm ittedly imperfect analogy 
is found in judicial suggestions that the
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W estminster parliam ent can legally no 
longer legislate for form er colonies that 
have been given independence. M ore to 
the point, as an analogy, is the shift in  the 
allegiance of the courts, after the 1688 
revolution, from  the parliam ent of James
II to  that of William III. The source of 
ultim ate legal authority is determined by 
the source of ultim ate political authority. 
Moreover, there are provisions in the 
European Communities A ct which could 
be used to  justify such a conclusion; but 
a lo t of w ater has got to  flow under the 
constitutional bridge before it can be pre­
dicted, w ith any assurance, that our courts 
would reach it. So great is the probable 
impact of membership of the communities 
upon the ways in which British judges 
will approach questions of statutory 
interpretation, tha t it is worthwhile speci­
fying the types of conflict between British 
legislation and community law that our 
judges m ay have to  resolve. Membership 
of the communities will require that our 
judges develop techniques fam iliar to 
judges of countries w ith w ritten constitu­
tions tha t have greater legal authority than 
ordinary laws.

W hat if there is a conflict between a 
directly applicable community law, which 
has a direct effect upon private individuals 
within the U nited Kingdom, and an act 
of parliam ent tha t was passed before 
1 January, 1973? Section 2(1)(4) of the 
European Communities A ct makes it 
clear that com munity law, whether made 
before or after the date of the British 
entry, shall prevail over any inconsistent 
act of parliam ent passed prior to our entry. 
The act contains a list of statutes that are 
amended or repealed in order to bring 
British law into line with existing com ­
munity la w ; but section 2 ensures that 
even if an act has been om itted from  the 
list, com munity law prevails to the extent 
of an inconsistency. The Im m igration A ct
1971 is not one of the listed statutes, but 
the imm igration rules make clear that its 
provisions will not be applied in con­
travention of the com munity law on the 
free movement of labour. The law com ­
missioners might well be entrusted with 
the function of publishing an annual list 
of amendments to statutes as a result of 
new community law. This would, however,

be no m ore than a useful tidying up 
exercise ; the European Communities A ct 
ensures tha t the very existence of such 
directly applicable com munity law would 
reduce the scope of existing legislation to 
the extent of any inconsistency.

W hat if there is a conflict between dele­
gated legislation, m ade under section 2(2) 
of the act, in order to  implement a com ­
m unity obligation, and any act of parlia­
m ent passed before 1 January, 1973 ? 
Again section 2(4) gives supremacy to  the 
legislation m ade in pursuance of the com ­
m unity law. F or it provides tha t such 
delegated legislation m ay include “any 
such provision as might be m ade by act 
of parliam ent.” In  other words, prior in­
consistent statutes m ay be repealed by the 
provisions of such delegated legislation, 
just as if they were contained in a statute. 
It is an essential consequence of the doc­
trine of sovereignty of parliam ent that a 
statute repeals earlier legislation to  the 
extent of inconsistency; but parliam ent­
arians and lawyers have always rightly 
been very suspicious of conferring a power 
upon governments to  make im portant 
changes to  existing acts of parliam ent by 
means of delegated legislation, because it 
is subject to  m uch less parliam entary 
scrutiny. Section 2(4), however, makes it 
clear that directives on some subjects may 
only be implemented by act of parliament. 
A  com munity directive or a decision that 
imposes a clear and unconditional obliga­
tion upon the government will also give 
rights to the individual against the state, 
even if it has not been implemented, and 
despite any existing conflicting statute. The 
act amends statutes which conflict with 
some existing directive. Again, it would 
assist lawyers if the law commissioners 
published a list of legislation amended or 
repealed in consequence of the imple­
m entation of community legislation that 
was not directly applicable and had no 
direct effect.

W hat if there is a conflict between a 
directly applicable com munity law made 
after the date of entry and a prior act of 
parliament, but one that was passed after 
1 January, 1973? Section 2(1) clearly p ro­
vides that future directly applicable com ­
m unity legislation shall be enforced in the
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United Kingdom. Section 2(4) states that 
“  any enactment passed or to be passed ” 
shall be construed and take effect subject 
to  the earlier parts of the section; that is, 
that future com munity legislation shall 
prevail. In addition, section 3(1) states 
that the courts shall determine the “ valid­
ity, meaning and effect of any com munity 
instrument . . .  in accordance with the 
principles laid down by, and any relevant 
decision of, the European court.” The 
supremacy of directly applicable com ­
m unity law over conflicting national laws 
has been clearly affirmed by the court. 
The point to note here is that the E uro­
pean Communities Act does not simply 
confer law making power upon the com ­
munities and so turn com munity legisla­
tion into British delegated legislation. F or 
the ordinary rule of statutory interpreta­
tion is that delegated legislation that con­
flicts with a prior act passed after the em ­
powering act is invalid. The reason is that 
the later act is regarded as reducing the 
scope of the powers contained in the en­
abling act, to  the extent of any inconsist­
ency. If the later act expressly stated that 
it was to be applied irrespective of any 
conflicting com munity law, m ade or to  be 
made, a British judge would probably en­
force it in preference to the community 
law. The argument advanced here is that 
l he European Communities A ct m ay re­
quire parliament to state expressly that it 
is legislating despite com munity obliga­
tions. W hat is at issue is the proper form  
that an act must take, not a lim itation 
upon the subjects within the scope of 
parliam ent’s legislative competence.

By its careful choice of words and faith ­
ful reproduction of the nature and com ­
m unity law as an autonom ous legal order, 
the government m ay well have found 
enough constitutional space to  ensure the 
supremacy of directly applicable com m un­
ity law in this situation. The same m ay not 
be true of delegated legislation made 
under section 2(2), in implementation of a 
com munity obligation contained in, for 
example, a directive. F or this will clearly 
be delegated legislation m ade by the exe­
cutive under a power conferred by act of 
parliam en t; even though the delegated 
legislation was enacted in discharge of an 
international obligation. It is true that

there is a presumption of statutory inter­
pretation that parliament does not intend 
its acts to conflict with the obligations of 
the United Kingdom  under international 
law ; and the com munity treaties require 
that valid com munity obligations shall be 
discharged by the m em ber states. This is 
only a presumption, however, and if by 
its express terms or necessary implication 
the later act is clearly capable of conflict­
ing with future delegated legislation m ade 
under the European Communities Act, it 
may well prevail. It is also true tha t the 
1972 act states tha t such delegated legis­
lation m ay include any provision that an 
act m ay contain. It is doubtful whether 
the courts, if faced by the problem in the 
near future, would hold that it was con­
stitutionally possible for parliament to 
modify, in this context, the rule tha t if a 
later act, by necessary implication, con­
flicts w ith an earlier one, the earlier act 
is to that extent repealed. It is, of course, 
open for our courts in the future to  de­
cide that membership of the com m uni­
ties has, in this respect, worked a funda­
mental change upon previous constitu­
tional rules. Section 2(4) of the European 
Communities A ct could be used to show 
that this is just w hat parliament intended.

These difficulties could be mitigated by 
entrusting a parliam entary committee 
with the task of scrutinising acts of par­
liament for potential conflict w ith future 
com munity law. W here this was a pos­
sibility, a clause could be inserted, to  the 
effect that it was to  be construed subject 
to the provisions of the European C om ­
munities Act 1972. Indeed, this might be 
a standard form ula in all future acts of 
parliament. The existence of a conflicting 
statute might well provide a powerful 
reason fo r the government’s choice of an 
act of parliam ent as the appropriate in­
strum ent to  implement an e e c  directive.

W hat if a future act of parliam ent were 
passed which conflicted with the directly 
applicable com munity legislation? The 
European Communities Act appears to 
provide that, even here, acts of parliament 
must give way to com munity law. H ow ­
ever, the government conceded that it was 
not now constitutionally possible for the 
1972 act to deprive a future parliam ent of
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its power of expressly repealing it, if the 
United Kingdom  decided to leave the 
communities. N or could parliament be 
prevented from  deliberately legislating in 
contravention of specific community 
legislation. Even though such measures 
might lead to proceedings before the 
European court, their validity could not 
be questioned in British courts. It would, 
presumably, only be in situations where 
the government felt national interest to be 
in grave jeopardy that such measures 
would be passed. An adverse judgment of 
the European court would be a com para­
tively trivial aggravation of an already 
serious political and economic position.

The more likely problem, however, is that 
of a conflict between a future act and 
existing directly applicable law, but where 
the act does not expressly provide that it 
is to prevail over com m unity law. The 
courts m ay be able to avoid some inad­
vertent conflicts by reference to the pre­
sumption that parliament does not intend 
to legislate in contravention of com ­
munity law in the absence of express 
words or necessary implication. Extra- 
judicial devices designed to  avoid inadvert­
ent conflicts include a parliam entary com ­
mittee to  examine bills and to draw atten­
tion to  a possible conflict; a form ula 
inserted in all acts to the effect that they do 
not derogate from  directly applicable 
com munity la w ; and the passing of an 
annual act asserting the supremacy of 
com munity law. W hat would the courts 
do, however, if faced with a clear conflict 
that had slipped through the scrutiny net 
and did not expressly state that it should 
be construed subject to the provisions of 
com munity law? It is not possible to pre­
dict the result with any degree of assur­
ance at this stage. The arguments ad­
vanced in favour of community law have 
less force here. F or the act would have 
been passed when a conflict w ith the com ­
m unity law actually existed ; in the earlier 
situation the conflict was only potential.

Much would depend on how soon after
1972 the courts were faced with the pro­
blem. F or the longer that the United 
Kingdom remains a m em ber of the com ­
munities the m ore likely is it that the 
courts will recognise that the British con­

stitution has undergone a significant de­
velopment. The terms of the 1972 act cer­
tainly contain words that the courts could 
use as showing parliam ent’s intention 
that community law should prevail. The 
courts of the Six have, in the main, al­
ready accepted that subsequent legislation 
does not prevent them from  enforcing 
directly applicable com munity law ; and 
it could still be argued that the sovereignty 
of parliam ent was intact, in that it was 
free, under the British constitution, to 
legislate on any subject that it chose. The 
effect of the 1972 act would be to require 
parliament to insert into any future legis­
lation an express provision when it in ­
tended to legislate in contravention of 
community law and the government’s in­
ternational obligations under the treaties.



5. the courts and the 
European Communities

The principal changes in the adm inistra­
tion of justice in the u k  that will fo l lo w  
from  our entry into the European Com ­
m unities will take place at two le v e ls . 
First, the British government or a British 
national m ay become involved in legal 
proceedings before the European Court 
of Justice. Second, British courts will be 
required to apply, where relevant, com ­
m unity law to disputes before them and 
to  accept the final authority  of the E u ro ­
pean court on questions of community 
law. Perhaps the m ost im portant con­
sequence of all for British courts, at least 
in the long run, m ay be the influence that 
European law and legal concepts may 
have upon the development of many 
branches of our law. British lawyers and 
judges have in the past tended to  be insular 
in  outlook and reluctant to  draw  on the 
experience of Com monwealth and A m eri­
can law, m uch less upon the alien civil 
law of the continent.

the European Court of 
Justice
F rom  its position of relative isolation 
from  community politics and the rivalries 
am ongst the m em ber states and the com ­
mission, the European C ourt of Justice 
has shown itself to  be the m ost avowedly 
“  com munity m inded ” of the institutions. 
F rom  the outset, the court was the judicial 
branch of the EEC, e c s c  and e u r a t o m , 
and it thus identified itself w ith the overall 
development of “ the com munity.” On 
the other hand, the court recognises that 
the effectiveness of its judgments depends 
largely upon the willingness of national 
courts to  accept them and national govern­
ments to  enforce them. There is no doubt 
that the court plays, and will continue to 
play, an im portant part in developing 
attitudes towards the communities, and in 
particular the extent to  which its supra­
national, rather than its international 
aspects become accepted. As w ith the 
legislative organs, the founders of the 
communities created a judiciary that has 
some of the characteristics of a federal 
court and some of an international court. 
In  addition they divided the functions of 
adjudicating disputes involving community 
law between the com munity court and 
national courts.

There are now nine judges of the court 
and four advocates general. The UK has 
nominated one m em ber to the court. (He 
is Lord  M ackenzie, a form er judge of the 
Scottish C ourt of Session. I t m ay have 
been thought that a Scottish lawyer would 
find European legal concepts, which like 
those of the Scottish system derive origin­
ally from  Rom an law, easier to  m aster 
than an English judge with a common law 
background.)

A lthough a judge’s term  of office lasts 
only six years (with the possibility of 
re-appointment) there is little evidence 
that this has not effectively insulated them 
from  pressure from  national govern­
ments. The office of advocate general is 
quite unfam iliar to  English lawyers and is 
closely m odeled on French practice. His 
function is to  present publicly and im ­
partially reasoned conclusions upon cases 
subm itted to  the court. A lthough he is 
not a judge, his opinion often carries 
considerable weight with the court. The 
judgments of the court tend to be short, 
whilst the conclusions of the advocate 
general often spell out a t greater length 
the detailed reasoning of the decision. In 
predicting fu ture decisions of the court, 
lawyers pay close attention to  w hat the 
advocate general said.

The Treaty of Rom e provides that it is 
the duty of the court to  ensure tha t the 
terms of the treaty are observed. The 
court clearly takes seriously the part that 
can be played by the judiciary in advanc­
ing the “ com m unity idea.” I t regards the 
treaties as constitutional documents estab­
lishing a legal fram ework within which 
the communities can develop. I t  adopts 
the attitude of other courts entrusted with 
the interpretation of written constitutions, 
by emphasising the objectives and general 
principles of the treaties, as m uch as the 
precise words used in them. The level of 
generality at which m uch of community 
law is drafted allows the court to attribute 
a dynamic quality to  its interpretation. 
This is in m arked contrast to the m ore 
restricted role that British judges, in the 
absence of a written constitution, are 
used to p lay ing ; for them a close textual 
analysis of individual words and phrases 
is the key to  statutory interpretation.
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In  a number of decisions the court has 
shown that the judicial branch of the 
communities is capable of advancing the 
movement towards European integration 
contemplated by the founders. The treaties 
provide ample opportunities for the court 
to  shift a balance, imprecisely struck, 
between the powers of the com munity and 
those of m em ber states. F or example, it 
has established tha t articles of the Treaty 
of Rome, and indeed directives, may 
create legal rights enforceable by individ­
uals in national courts. The treaty, how ­
ever, only expressly provides tha t regula­
tions shall be directly applicable. The 
court has also asserted the supremacy of 
com munity law over inconsistent national 
laws and constitutions. The court’s reason­
ing has no doubt been an im portant factor 
in shaping the attitudes of the courts of 
the m em ber states to  the problem  of con­
flicts between com munity and national 
law. This is clearly shown in the recent 
judgments of the Belgian courts in the 
Fromagerie Franco-Suisse case. However, 
sensitivity to  the provisions of national 
constitutions may have persuaded the 
European court to modify its earlier 
rulings by implying into the treaties an 
am orphous area of protected civil rights, 
into which legislation made by the com ­
munities m ay not penetrate. The effect of 
these decisions is to advance the uniform  
application of com munity law within 
member s ta te s ; but the court has no 
jurisdiction to declare national laws in­
valid, unlike, fo r example, the American 
supreme court which does nullify state 
laws tha t violate the u s  constitution.

In  the e r t a  case the court has indicated 
that the com munity may have an exclu­
sive treaty making power, in an area 
where it has form ulated a com mon policy 
on a subject; the effect of this is tha t a 
m em ber state m ay not enter into a treaty 
w ith another state or organisation on that 
subject, irrespective of whether it conflicts 
with an existing com munity treaty. W hilst 
the European court has not yet been 
openly defied by a member, not all 
national courts are ready to accept to  the 
full its almost crusading zeal. The courts 
of France, W est G erm any and Italy  can­
not be said to have accepted completely 
the implications for their own constitu­

tions of decisions such as Costa v EN EL. 
The French have also refused to refer 
questions of community law to the E uro­
pean court under article 177, when they 
have regarded the answer as obvious: this 
is the acte claire doctrine. The European 
court has recognised the threat tha t this 
could pose to  the uniform  application of 
com munity legislation and has dis­
approved all but its m ost lim ited use.

The principal heads under which the court 
m ay assume jurisdiction are as follows. 
First, the court m ay adjudicate upon an 
alleged infringem ent of a treaty obligation 
by a m em ber s ta te ; but proceedings m ay 
be brought only by another m em ber state 
or the commission, and not by an individ­
ual. The treaty, not surprisingly, provides 
no machinery fo r enforcing a judgm ent of 
the court against a m em ber state. A  m em ­
ber state m ay be in breach of the treaty, 
even though the government had done 
w hat it could to  ensure compliance. Thus 
a refusal by parliam ent to  approve sub­
ordinate legislation required to  give effect 
to a directive, or a failure of a British 
court to give priority  to  a  community law 
over an act of parliam ent, could lead to 
an adverse judgm ent against the United 
Kingdom  in the European c o u r t; unless 
the government was able to  comply with 
its treaty obligations in some other 
way, for instance, by securing the enact­
m ent of a statute in the terms of the 
com munity law. The government’s ability 
to  bring the U nited K ingdom  back into 
line would, of course, depend upon the 
state of political opinion then prevailing.

Second, the court also acts as the con­
stitutional and administrative court of the 
communities, pronouncing upon the 
powers of the organs of the communities, 
their legal liability on contracts (for 
instance, with their employees) and in 
respect of torts com mitted by them  or 
their officers in the perform ance of their 
duties. U nder articles 173 and 175 the 
court has jurisdiction to  determine the 
legality of any act or omission of a com ­
m unity organ. This is the equivalent of 
the supervisory jurisdiction of the high 
court in England, to  review the legality 
of subordinate legislation, the exercise of 
discretion and of judicial powers by



government departments and adm inistra­
tive tribunals. Under the treaties, one 
organ of the communities can also chal­
lenge the legality of an act of another 
and so prevent it from  upsetting the bal­
ance of powers within the communities 
intended by the trea tie s ; but only the 
council or commission, not the parliament, 
may take proceedings under article 173.

There are, however, im portant limitations 
upon the court’s power. Individuals and 
lirms m ay only challenge the legality of 
com munity regulations that are of “ direct 
and individual concern to them .” British 
adm inistrative law also requires a person 
to  show some special interest in the 
measure challenged (locus standi), but the 
European court has defined locus standi 
more narrowly than British courts cur­
rently do. Second, the act must be chal­
lenged within a mere two months of its 
publication or notification to  the com ­
plainant. However, when proceedings are 
brought against an individual in the court 
for breach of a regulation, it will be a 
successful defence to show that the regula­
tion was unlawful, even through the two 
m onths’ time limit has expired and he 
would not have had locus standi to sup­
port a challenge to  the regulation under 
article 173. If the defence succeeds, the 
court will not declare the regulation null 
and void (as it does in successful p ro ­
ceedings under article 173) but will merely 
hold it to be inapplicable to the defendent. 
The effect of this is to keep to a minimum 
the adm inistrative disruption that would 
be caused by generally invalidating a 
regulation that might have been in opera­
tion for some time.

If these articles provided the only means 
of asserting legal control over the com ­
m unity organs, they would be quite in­
adequate and unacceptable to  any state 
that aspired to subject governmental 
agencies to  the rule of la w ; but the 
legality of a community act m ay also be 
considered by the court on a reference to 
it by a national court as a result of litiga­
tion started in that court.

Just as British courts review the legality 
rather than the intrinsic merits of a 
governmental act (although the two may

often merge into each other), so the Euro­
pean court may quash an act of a com ­
munity institution on a limited num ber of 
specified grounds. I t will, for example, 
examine whether the correct procedure 
has been followed. U nder this head the 
court could quash a decision of the com ­
mission against a firm for breach of the 
laws against restrictive practices, if it 
failed to  give enough inform ation to the 
firm to enable it to  conduct a proper 
defence. Similarly, a regulation, directive 
or decision of the commission or council 
may be quashed, if it is not accompanied 
by a full, reasoned explanation. A n act 
which infringes an article of the treaty, 
or some other relevant piece of com ­
munity legislation, is invalid. The other 
im portant ground upon which validity of 
an act can be challenged is that it was a 
detournement de pouvoir. This roughly 
corresponds to the English doctrine that a 
governmental agency may not lawfully use 
a power given to  it for one purpose, in 
order to achieve another. The court exer­
cises a fuller power of review over the 
imposition of fines by the commission for 
breach of the anti-monopoly laws. Finally, 
in determining whether an act does con­
travene com munity law, the court draws 
upon those legal principles common to 
the m em ber states, thus creating a com ­
munity law of judicial review that is in­
dependent of national laws. In fact French 
law has played a dom inant part in the 
development of community administrative 
la w ; but in order to ensure respect for 
the court’s ability to evolve adequately 
legal controls over the commission and 
the council, it is im portant that its stand­
ards do not fall below those in force in 
any of the m em ber states. In  the absence 
of adequate parliam entary supervision of 
the communities’ organs, the legal control 
of the court is particularly important.

Third, the most frequently invoked source 
of the court’s jurisdiction has been article 
177 of the treaty, which provides that 
where a question has arisen before a 
national court, concerning the validity or 
interpretation of acts of the community, 
the national court may refer it to  the 
European court. W here there is no right 
of appeal from  the decision of the national 
court, a reference is compulsory. The
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purpose of this article is to ensure 
throughout the communities a degree of 
uniform ity of judicial decisions concern­
ing the validity and interpretation of 
com munity acts. However, it is the func­
tion of the national courts to apply the 
European court’s interpretation to the 
particular facts presented in the litigation.

To British lawyers it seems artificial to 
distinguish between the interpretation and 
application of a legislative act. When a 
court has to decide whether a provision 
in a statute covers a particular set of facts, 
the processes of interpretation and applica­
tion will frequently merge. Article 177 
attem pts to  strike a balance between the 
com munity interest in uniform ity and the 
interests of member states in retaining 
ultimate control over the enforcement of 
laws within their own legal system. In a 
fully fledged federation, federal courts 
have ultim ate authority over the interpre­
tation and application of federal la w s; 
but the blurred dividing line between 
interpretation and application does leave 
the European court room  to expand its 
control over the development of com ­
m unity law, particularly when the national 
court provides the detailed factual back­
ground from  which the disputed point 
arises. On questions that raise sensitive 
political issues, however, the court is likely 
to narrow  its “  interpretation,” and leave 
the national court plenty of scope to apply 
it to the particular case. Conversely, 
national courts m ay attem pt to exclude 
the European court. W hen a national 
court does not refer a question, over 
which the court has jurisdiction, the E uro­
pean court is often prepared to  reform u­
late the question so as to confine it to a 
point of interpretation or to whether a 
community act is valid.

the effect on the English 
legal system
The most immediate consequence for the 
courts, as a result of entry into the E uro­
pean Communities, will be that the courts 
will be called upon to apply directly 
applicable com munity law when relevant 
to litigation before them. A lthough there 
will be official English texts of community 
acts, il will be a novel experience for the

courts to  apply legislation that originates 
both in substance and in form  from  a 
source outside the United Kingdom. 
Second, the House of Lords will no longer 
be the highest court in the la n d ; for it 
will be obliged to refer questions of com ­
m unity law to the European court, and 
will be bound by its rulings on the valid­
ity and interpretation of com munity law.

Only a small part of the law administered 
by the courts will be directly affected by 
community law, although it may be ex­
pected to increase as the community 
develops. The British courts will not lose 
jurisdiction over the trial of criminal 
offences; but the commission and the 
'European court have jurisdiction over the 
imposition of penalties for breach of the 
communities’ restrictive practices laws. 
A n incidental consequence of entry may 
well be an intensification of the current 
interest in reform  of the law. F or under 
articles 100 and 101 of the Treaty of 
Rome, the commission and council may 
issue directives harmonising the laws of 
the m em ber states, so as to foster the 
working of the common m arket and 
remove distortions of free competition.

M ost harm onisation has been on fairly 
technical subjects, such as standards of 
purity of food and the technical require­
ments of cars ; but the scope will widen 
so as to produce harmonised qualifica­
tions to  practise professional skills. U nder 
article 220 m em ber states m ay enter into 
conventions to harmonise legislation out­
side the normal ambit of community sub­
ject m atter ; under this power a European 
patent law has been worked out, and so 
has a uniform  code for the recognition of 
foreign judgments on particular topics.

Section 3(1) of the European Communities 
Act, 1972 enacts the substance of the 
power or obligation of British courts to 
refer questions of com munity law to the 
European court. The act also provides that 
when no reference is made, community 
law shall be interpreted by British courts, 
in accordance with the principles laid 
down by, and any decision of, the E uro­
pean court. As a result of this wide and 
vague provision, British lawyers will have 
to become acquainted with the judgments
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and lines of reasoning of the European 
c o u r t ; indeed, the European court’s inter­
pretative techniques are ra ther different 
from  those used by English courts. M ore­
over, the form  taken by the directly 
applicable articles of the treaties and 
other com munity instruments is often 
m arkedly different from  that of British 
statutes. The form er is often lapidary, 
whilst British draftsm en attem pt to  cover 
every contingency by including a mass of 
complicated d e ta il; there is m uch to  be 
said for the style of the communities here.

M embership of the communities will 
present our courts with a num ber of differ­
ent types of legal problem, some involving 
questions of national law alone and others 
of com munity law. F or example, the 
courts m ay have to  decide w hether con­
duct by government or individuals is in 
breach of a provision of the treaties or 
other community instruments. They m ay 
also have to  decide whether a community 
instrum ent has m ade an earlier act of 
parliam ent inoperative in so far as it con­
flicts w ith it. This will involve interpreting 
both  pieces of legislation to  see if there is 
a  conflict, and then deciding whether the 
European Communities A ct requires the 
court to  apply the com m unity law. This 
will force the courts to  examine a type of 
constitutional problem w ith which they 
have little experience.

I t m ight also be argued, in the course of 
litigation, tha t a piece of subordinate 
legislation that had been m ade by a 
minister to  give effect to a community 
directive, was invalid. I f  the attack was 
m ade on the ground that the subordinate 
legislation was invalid, because it imposed 
taxation (and therefore should have been 
contained in an act), this would raise a 
question of national law. However, if the 
attack was on the ground tha t the treaties 
gave no power to the com munity organ 
to  make that directive, this would raise 
prim arily a question of com m unity law. 
If  the attack was on the ground tha t the 
subordinate legislation did not give effect 
to  the directive, this would involve an 
interpretation of the directive (a question 
of community law) and an interpretation 
of the European Communities A ct (a 
question of national law). P art of the

national courts’ function in applying com ­
m unity law is to  provide a remedy fo r its 
v io la tion ; this is a question of domestic 
law. F or example, if a local authority dis­
crim inated against nationals of e e c  coun­
tries by refusing to  put them  on the hous­
ing list on the same basis as British born 
applicants, the court could issue an injunc­
tion, or grant a declaration tha t their re ­
fusal was unlawful, as being in breach of 
a com munity regulation.

W henever litigation in England raises a 
point o f com munity law, the court will 
have to consider whether to refer it for 
a prelim inary ruling to  the European court 
under article 177. The House of Lords, as 
the final court of appeal, will be required 
to  do s o ; other courts m ay also be 
required to refer, where leave to  appeal 
depends upon consent and the consent 
is refused, or statute bars a further ap­
peal. Thus, in bankruptcy m atters, the 
court of appeal is the final a rb ite r ; but 
courts from  which an appeal lies may 
refer to the European court. W hether in­
ferior courts, such as magistrates or 
county courts, should be allowed this 
power has been disputed. Lord  Diplock 
has suggested tha t courts below the level 
of the court of appeal should not be 
allowed to  refer points to the European 
court. H is argum ent is that lower courts 
m ay be inexpert in drafting appropriate 
questions and that it would place an un ­
necessary financial burden upon litigants. 
Judge Pescatore has spoken strongly 
against the im position of such a filter; 
the spirit, if not the letter of article 177, 
requires discretion on whether to  enter­
tain  a reference to  be exercised by the 
European court, not national legislatures. 
H e also thinks it im portant that judges, 
at all levels of the court hierarchy, should 
be involved in community judicial deci­
sion making. In  1971, only eleven of the 
37 preliminary rulings made by the 
court, were m ade on references by final 
appeal courts. Some crucial decisions of 
the European court (such as that in Costa 
v E N E L ) have been made on references by 
inferior courts. I t is also true that it may 
be m ore expensive to  allow the point of 
community law to be argued right up to 
the court of appeal level, before an 
authoritative ruling is obtained. For,



under a statutory instrum ent made last 
year, power was given to the crown courts 
and the criminal division of the court of 
appeal to refer to the European court.

A lthough the European court is not bound 
by its previous decisions, it normally fo l­
lows them. I t has conceded that a national 
court of final appeal is not bound to refer 
a  point of com munity law to the E uro­
pean court, if tha t same point has already 
been the subject of a decision by the 
c o u r t; although, if there were reason to 
believe that the court would change its 
mind, a reference could properly be made. 
The court has said tha t a  frequent use of 
the power to  refer will enable community 
law to develop and establish uniform  legal 
standards. O n the other hand, litigants 
m ay well feel aggrieved that decisions are 
being delayed and extra costs incurred in 
the interests of the development of com ­
m unity law. The costs of references will 
norm ally be borne by the party  who loses 
the litigation in the U nited Kingdom.

Finally, membership of the communities 
m ay encourage closer relations (if not 
actual fusion) between barristers and soli­
citors. The continental members do not 
have a divided profession and have found 
ours difficult to  understand. As a result 
of an agreement between the Law and 
Society and the Bar Council, a barrister 
who has conducted a case in a British 
court will be entitled to  argue it orally 
and help w ith the w ritten submissions 
before the European c o u r t; but in other 
circumstances a solicitor (who has no right 
of audience before superior courts in the 
U nited Kingdom) will be able to  present 
an oral argument before the European 
court. In  accordance with European legal 
practices a case is argued in writing and 
orally. The Law Society and the Bar 
Council have, in the interests of co-opera­
tion amongst community lawyers, relaxed 
their professional rules to allow solicitors 
to share their fees with foreign lawyers 
and to authorise barristers to enter into 
partnership with European lawyers. 
W hether the confidence of City firms of 
solicitors that they will corner a substan­
tial share of com munity commercial legal 
work is well founded, we shall have to 
wait and see.



6. customs union

Consideration of the substantive changes 
in our law arising from  membership of 
the European Communities m ust begin 
with the provisions bringing about the 
elimination of barriers to the free m ove­
m ent of industrial goods and the creation 
of a “ common fron t ” in commercial 
policy to  the outside world. Tariffs and 
quantitive restrictions between ourselves 
and the other members of the com m uni­
ties are to be removed and a common 
external tariff established. Goods will be 
allowed to  move freely within the en­
larged community, provided that they 
either originate in a m em ber state or are 
otherwise entitled to free circulation. Our 
trading relations with non-mem ber coun­
tries, including the Commonwealth, will 
be governed by com m unity rules. A 
significant restriction of our freedom of 
action is entailed in these provisions.

free m ovem ent of g o o d s  
within the Nine
The abolition of tariffs between ourselves 
and the other members of the community 
will be phased over a period of four and 
a half years, while quantitive restrictions 
on the movement of industrial goods 
between the m em ber states were, fo r the 
most part, abolished on 1 January, 1973. 
Quantitive restrictions on exports as well 
as imports disappear, except that it will 
be lawful to prohibit imports or exports 
for certain reasons of a non-economic 
nature which are usually granted in bi­
lateral trade agreements and which are 
similar to the provisions of g a t t  ; for in­
stance, public morality, public security 
and protection of the health and life of 
humans, animals or plants. Once the tariff 
duties on goods moving between member 
states have been reduced or abolished, 
there can be no reinstatement of those 
duties. If, during the transitional period, 
difficulties arise which are serious and 
liable to persist in any sector of the econ­
omy, or which could bring about serious 
deterioration in the economic situation of 
a particular area, the British government 
may apply for authorisation to  take p ro­
tective measures in order to  rectify the 
situation and adjust the sector concerned. 
N o protective measures can be taken, 
however, w ithout (he clear consent of the

commission (under article 135 of the 
accession treaty). Further, during the 
transitional period it will be possible, with 
the approval of the commission, fo r the 
British government to introduce anti­
dumping duties, where appropriate, 
against dumping from  other members of 
the community. Once the transitional 
period has ended, however, any unfair 
trading practice by another m em ber state 
will not be capable of treatm ent by an 
anti-dumping duty, or other protective 
measure, but the general provisions of the 
treaty relating to  unfair competition will 
apply (provisions relating to restrictive 
practices, abuse of a dom inant position, 
or state aids).

continuation of excise  duties
The abolition of tariffs on the import~of 
goods into the United Kingdom from  
other members of the community does 
not m ean that such items as spirits, wine, 
beer o r tobacco will cease to  have duty 
charged on im portation. Duties which 
apply equally to  community and home 
produced goods are compatible with com ­
m unity obligations (article 38 of the acces­
sion treaty). Excise duties will continue to 
be levied by the United Kingdom govern­
ment, although there are provisions and 
proposals fo r harm onisation of the rates 
of duty. F or valid social reasons, rates in 
the U nited K ingdom  are high. H arm onisa­
tion in the com munity will require our 
agreement, and is unlikely to be achieved 
quickly. W henever it does come about, 
however, it would appear likely to  involve 
a reduction of our rates, which are gene­
rally above those in force elsewhere in 
the community.

com m on externa! tariff and 
its future alteration
The abolition of tariffs and restrictions on 
the m ovement of goods between members, 
found in e f t a  as well as the European 
Communities, is, in the case of the E u ro ­
pean Communities, accompanied by the 
raising of a Com mon External Tariff 
(c e t ) . D uring the four and a half year 
transitional period we will be required to 
raise tariffs against countries in the C om ­
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monwealth previously given tariff prefer­
ences, subject to any special arrangements 
which m ay be made. F or the m ost part, 
it will not be necessary to  raise barriers 
against form er e f t a  partners who have not 
joined the communities with us, as special 
trading agreements have been made. A t 
the same time, the application of the 
Com mon Agricultural Policy (c a p ) , will 
require the imposition of levies on agri­
cultural products, most of which pre­
viously entered free of all charges or 
duties. F rom  the outset there will be cer­
tain perm anent exem ptions; such as tea, 
wood pulp and newsprint. As is well 
known, only tem porary exemption was 
obtained fo r sugar and New Zealand 
dairy produce. The United Kingdom  is 
authorised to  im port from  New Zealand 
certain quantities of butter and cheese for 
the five years to  1977. It is authorised to 
im port from  the countries covered by the 
Com monwealth Sugar Agreement quan­
tities of sugar in accordance with the 
agreement, until 1975.

Subject to the exemptions mentioned, we 
shall be obliged to impose on all products 
coming from  non-member states the 
same duties, if any, imposed by all m em ­
ber states. A ny variation of those duties 
will only be possible by com munity deci­
sion, either in the form  of an adjustment 
to  the c e t  rate applicable in all m em ­
ber states, or alternatively in the form  of 
a special derogation for a particular 
member state. A  m em ber state m ay not 
unilaterally waive or partially waive the 
applicable d u tie s ; however, it m ay call 
upon the commission to  grant tariff 
quotas at a reduced rate of duty or duty 
free. Only in very limited circumstances 
is the commission obliged to grant or to 
propose to the council the granting of 
tariff quotas, and this is only rarely done.

co m m ercial policy
The c e t  and c a p , in so far as the latter 
concerns im ports and exports, are part of 
a wider commercial policy concerned 
with all aspects of the com m unity’s trad ­
ing relations with non-mem ber states. The 
treaty provides that there is to  be a com ­
mon commercial policy which is to be

“ based on uniform  principles, particu­
larly in regard to  changes in tariff rates, 
the conclusion of tariff and trade agree­
ments, the achievement of uniform ity in 
measures of liberalisation, export policy 
and measures to protect trade such as 
those to  be taken in case of dumping or 
subsidies” (article 113). Logically, such a 
commercial policy will lead to a situation 
where all goods im ported into and ex­
ported from  the community, wherever 
they enter or leave, receive identical 
treatm ent. A t present this is partially but 
not entirely the case as, fo r example, in 
the field of quotas there is only partial 
uniform ity. C otton yarn has been a sub­
ject of particular concern in the United 
K ingdom  in this respect. A lthough the 
United Kingdom  has generally been 
rather m ore liberal in its textiles quota 
policy towards developing country pro­
ducers, this was not the case with cotton 
yarn whose im port into the Six, on the 
other hand, is quota free. The accession 
treaty did not satisfy the legitimate fears 
of British interests a t the prospect of im­
ports becoming quota f re e ; but an early 
settlement does appear likely.

trade negotiations
The c e t  and c a p  contstitute a single set 
of trade barriers in relation to the outside 
world, and it is logical that the com m un­
ity should act as a unit in conducting 
trade negotiations. In  the last two m ajor 
trade negotiations, the D illon R ound and 
the Kennedy Round, the commission 
negotiated on behalf of the community. 
The treaty provides that the commission 
should act on a m andate from  the coun­
cil. O ur membership of the community 
will, of course, prevent us from  negotiat­
ing unilaterally in any fu ture trade nego­
tiations within g a t t  or elsewhere (articles 
110 to  116 of the T reaty of Rome, 
especially article 113). By becoming m em ­
bers of the com munity we become party 
to the com munity’s existing agreements 
with M editerranean countries, including 
Greece (now frozen), Turkey, M orocco, 
Tunisia, Spain, Israel, M alta and Egypt, 
each of which provides for the reduction 
by both contracting parties of trade bar­
riers concerning specified ranges of goods,
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differing in content and extent in each 
case. The community is party  to the 
Yaounde convention, initially entered into 
with ten A frican states which were 
form er French or Belgian colonies. The 
convention gives free access to  the com ­
m unity for exports from  these states, 
other than goods covered by the c a p  
(even some of these goods get preferen­
tial treatm ent), and the countries obtain 
aid under the convention. Some of the 
A frican countries grant the community 
free access for industrial goods, although 
such provisions for “ reverse preference ” 
have been greatly criticised and are likely 
to  be dropped in fu ture renewals of the 
convention. Kenya, U ganda and Tanzania 
have a similar association agreem ent; but 
covering slightly fewer products and ex­
cluding aid provisions.

the Commonwealth
The independent Com monwealth coun­
tries in Africa, the Caribbean, the Indian 
Ocean and the Pacific will be offered 
association under a renewed Yaounde 
convention, or, alternatively, other forms 
of commercial agreement. They will not 
need to make their choice immediately 
and the present trading arrangements be­
tween the U nited K ingdom  and these 
countries will continue until 31 January, 
1975. British dependent territories, other 
than G ibraltar and H ong Kong, will be 
offered association on term s m uch the 
same as those available under the 
Yaounde convention. G ibraltar is covered 
by tha t article of the treaty which p ro ­
vides tha t the treaty provisions should 
apply to  the European territories for 
whose external relations a m em ber state 
is responsible. However, G ibraltar has re­
quested tha t it should not be included in 
the customs territory of the enlarged com ­
munity. Hong Kong, which differs from  
the other dependent territories in tha t it 
is a substantial m anufacturer, will not be 
offered any agreement with the com m un­
ity, but will be included in the scheme of 
generalised preferences which the com ­
munity has implemented for the benefit 
of certain developing coun tries; under 
which the community admits quotas of 
m anufactures at preferred rates of duty.

There is no offer of a preference trade 
agreement for New Zealand, Australia, 
Canada or for the Asian countries of the 
Commonwealth. As far as New Zealand 
is concerned, the tem porary measures 
described above will expire in 1977. The 
treaty of accession provides that in 1975 
the council shall “ review the situation,” 
and further provides that “ appropriate 
measures to  ensure the maintenance, after 
31 December, 1977, of exceptional 
arrangements in respect of im ports of 
butter from  New Zealand . . . shall be 
determined by the council . . .  in the light 
of that review.” The council is to act 
unanimously. However, it is expressly p ro ­
vided that the exceptional arrangements 
laid down fo r imports of cheese shall no 
longer be retained. The treaty of accession 
also provides that the com munity shall 
“ continue its efforts to  prom ote the con­
clusion of an international agreement on 
milk products so that, as soon as possible, 
conditions on the world m arket m ay be 
improved.” The com munity has also 
undertaken to  pursue “ a trade policy 
which will not frustrate New Zealand’s 
efforts to  diversify its trade.” The obliga­
tions here are political rather than legal. 
As far as India, Pakistan, Ceylon, M alay­
sia and Singapore are concerned, a joint 
declaration of intent annexed to  the treaty 
states tha t the com munity is “ inspired by 
the will to  extend and strengthen the trade 
relations with ” these countries, and that 
it is ready “ to  examine with these coun­
tries such problems as m ay arise in the 
field of trade, w ith a view to seeking 
appropriate solutions, taking into account 
the effect o f the generalised tariff prefer­
ence scheme and the situation of the other 
developing countries in the same geo­
graphical area.” The declaration goes on 
to say tha t the question of exports of 
sugar from  India, after the expiry of the 
Com monwealth Sugar Agreem ent on 31 
December, 1974, m ust be settled by the 
com munity “ in the light of this declara­
tion of intent, taking into account the 
provisions which m ay be adopted as 
regards imports of sugar from  ” the other 
independent Commonwealth countries.

F or the m ajority of Commonwealth coun­
tries, therefore, the legal position is not 
very satisfactory, and, in particular, the
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absence of any legal long term  guarantees 
for the sugar producers must cause con­
cern. The tem porary guarantee runs out 
in 1975, and the offer, for some of the p ro ­
ducers, of participation in the Yaounde 
convention is no substitute. The com ­
m unity is under strong m oral pressure to 
help the sugar producers of the under­
developed world, but there is also con­
siderable pressure from  EEC producers.

further points  
on com m ercial policy
The existence of the customs union and 
common commercial policy logically re­
quires considerable harm onisation of legis­
lation. F or tariff purposes, it will be 
necessary to align with community p ro ­
visions our rules for many m atters, such 
as the classification of goods, the calcula­
tion of values and the operation of bonded 
warehouses. O ur policies with regard to 
export credit will require to  be aligned. 
M oney collected by way of customs duties 
will, subject to  the overall limits relating 
to  our financial contributions, be paid over 
to the community. A  ten per cent deduc­
tion will be m ade for administrative ex­
penses, and, of course, all adm inistration 
will continue to  be carried out under the 
direct control and responsibility of the 
British government and courts. The treaty 
does not provide fo r a European customs 
service, nor fo r a to tal harm onisation of 
the rules, and knowledgeable traders can 
occasionally benefit from  a careful choice 
of the port of entry for their goods.

in the closer atm osphere of the com ­
munity. A  further lim itation is tha t we 
have handed over to the com munity power 
to  conduct trade negotiations with coun­
tries outside the community. These in­
clude not only members of the Com m on­
wealth, but also the com munist countries, 
towards whom, previously, national 
foreign policy m ay have been strengthened 
by the freedom to embrace trade policy. 
In  the future we will have to adopt a 
com mon negotiating position with the 
other members of the community, which 
m ay give strength when agreed, but will 
probably prove even m ore difficult to agree 
than was the case in a com munity of six.

conclusion__________________
The existence of international trade agree­
ments has fo r long placed legal constraints 
upon our overseas trade policy. A  m ajor 
legal change is that any unilateral protec­
tionist action is likely to  be capable of 
challenge by the aggrieved citizen in our 
own courts and by appeal to  a legal order 
higher than any of the United K ingdom  
legal systems, namely com munity law. 
The W ilson government introduced an 
im port surcharge, even against goods from  
e f t a  countries ; a similar move now might 
be open to  challenge in our courts. In  any 
event such a move might be m ore difficult



7. agriculture

When the pre-accession series of English 
texts of the secondary legislation were 
published, early in 1972, no less than 28 
out of the 42 volumes concerned agri­
culture and agricultural products. Yet, 
despite, or perhaps because of, the amount 
of legislation in force, considerable un ­
certainty remained, at the time of acces­
sion, as to  m atters of detail and those are 
only slowly being clarified. The main lines 
of the legal effects of the Com mon A gri­
cultural Policy (c a p ) are, however, clear, 
and since they have already been treated 
in many publications (including recent 
Fabian pamphlets by Eric Deakins and 
H arry W alston) this pam phlet will be 
relatively brief on the subject.

free trade
A prim ary result of implementation of the 
c a p  is the abolition of the barriers to 
the m ovement of agricultural products 
between member states. The tariff applied 
by the existing com munity against our 
producers has, in some cases, been as much 
as 20 per cent. On the other hand, some 
of our producers have looked to the 
U nited Kingdom  tariff fo r protection 
against continental producers, for example 
those in horticulture. A t the end of the 
five year transitional period applicable to 
agricultural products, the only barriers 
which will remain to  trade in most agri­
cultural products in either direction will 
be the few barriers created by veterinary 
and hygiene regulations, and possibly the 
compensatory taxes which were in tro­
duced at the time of exchange rate 
changes. D uring the transitional period, 
the effect of the form er barriers is to be 
gradually removed and the introduction 
of new barriers to  trade is prohibited. 
Thus, any attem pt to control UK food 
prices by export prohibition would be in 
breach of community obligations.

price support __
Well known is the requirem ent to  replace 
traditional agricultural support policies by 
a system relying largely (though not 
wholly) on offering the farm er guaranteed 
m arket prices aimed to be high enough to

provide a reasonable living. U nder the 
c a p  the level of prices for the main agri­
cultural products is m aintained in two 
ways. First, levies are imposed on imports 
at a rate varying almost daily so as to 
ensure that the price of imports is kept 
up to  a fixed minimum price, usually 
called the threshold price. Second, the 
internal m arket is supported by interven­
tion by the com m unity’s agricultural fund. 
The fund buys surpluses at an interven­
tion price, which is fixed slightly below 
the threshold price. The same agricultural 
fund compensates community exporters 
when they sell to  non-mem ber countries 
at prices below community prices. Dairy 
products, cereals and sugar are covered 
by such systems (although the details vary 
according to the commodities concerned) 
and pig meat, poultry products and veal 
are partially covered. O ur own traditional 
method of support for farm ers did not 
involve their obtaining their entire returns 
from  the market. However, the Tory 
government began, in 1971, an import 
levy system and with our membership of 
the com munity our system of deficiency 
payments and production grants will be 
phased out. Threshold and intervention 
prices have been introduced, but effectively 
at a level lower than the full community 
level. The prices will be gradually in­
creased by six steps over the five years of 
the transitional period.

administration
A dm inistration of the c a p  in the United 
Kingdom will not be in the hands of the 
commission, but of the intervention board 
for agricultural produce. A  similar board 
exists in each member state and its func­
tion is to collect levies, and to deal with 
the funds as required by community regu­
lations, using them  for support buying or 
subsidising exports and to some extent 
paying them over to Brussels. Member 
states have steadfastly refused to allow the 
commission to give adm inistrative direc­
tions to individual boards, and this 
accounts in part for the very considerable 
am ount of community legislation relating 
to agriculture. Tn turn  the existence of so 
many detailed and complex regulations, 
and the need to deal w ith every develop­
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ment by legislation, probably facilitates 
some of the frauds upon the agricultural 
fund which do occur.

state jaids
As far as the com petition rules are con­
cerned, agriculture presents its own parti­
cular problems. The prohibition against 
state aids applies to  virtually all agri­
cultural products, but this sector has been 
the subject of m ore action by the commis­
sion under the state aid provisions than 
any other. Aids granted by m em ber states, 
by agreement w ith the commission, or on 
the basis of council directives, are fairly 
common. The latest council meeting has 
agreed in principle to the introduction of 
further rules which will enable aids to be 
granted to  hill farmers, a group about 
which the u k  has been particularly con­
cerned. Nonetheless, the state aid pro­
visions are a significant example of the 
legal constraints of our membership. 
Control of food prices, fo r example, 
would, on the face of it, be possible where 
such control did not lead to a lower 
m arket price for producers than could be 
obtained by sale to the intervention board 
a t the intervention price. If  one takes a 
commodity such as beef, where the inter­
vention price is much lower than the 
current m arket price, it is possible to see 
how the state aid provisions could be a 
hurdle to food price control. If beef prices 
were, say, to be frozen at current prices, 
this would not conflict with e e c  rules in 
principle. Exports could not be prevented, 
however, and any subsidy to  u k  producers 
in support of price control would almost 
certainly come into conflict w ith com ­
m unity rules. This conflict m ight be 
avoided, but probably only in the unlikely 
event that equivalent subsidies were given 
by the u k  to importers of food from 
other com munity countries.

other competition rules___
The rules prohibiting, in so far as trade 
between m em ber states is affected, restric­
tive agreements between producers and 
traders apply in the field of agriculture, 
but subject to exceptions. The rules are

not to apply to  agreements which the 
commission considers to be necessary for 
the fulfilment of the objectives set out in 
the treaty as being the objectives of the 
c a p . These objectives include such poten­
tially contradictory objects as the provi­
sion of a fair standard of living for the 
agricultural communtiy and the require­
m ent that supplies reach consumers at 
reasonable prices. They also include the 
object of stabilising markets and assuring 
availability of supplies.

In the light of these rules, there was an 
inevitable uncertainty at the opening of 
negotiations as to whether an organisation 
such as the Milk M arketing Board could 
continue, given tha t the rules for the 
common m arket organisation for milk 
were known to prevent its continuance in 
its previous form. The board has provided 
stability to the market, and one of its 
functions has been, to  a certain degree, to 
equalise prices between seasons and to 
pool financial returns fo r various types of 
products. If this function were to  con­
tinue, then it would appear a pre-requisite 
that those producers choosing to  join the 
scheme should agree to lim it their sales 
other than through the scheme. Any form 
of price equalisation is unlikely to  work if 
the producer is free to sell outside the 
scheme at the time when the m arket gives 
the highest returns. A ny such commitment 
by a producer would appear to  be in con­
flict w ith the rules of competition, unless 
it can be argued that trade between m em ­
ber states is not affected to  a significant 
extent as British producers would not, in 
any event, sell liquid milk in quantity to 
buyers outside the United Kingdom.

The provisions of community law here are 
so vague as to have little meaning until a 
practice of enforcem ent has developed. 
The outcome of the negotiations was that 
a declaration attached to the treaty of 
accession was agreed with the community 
stating that “ . . .  a non-governmental 
producer organisation, provided it acts 
within the provisions of the e e c  treaty 
and of secondary legislation deriving from 
it, is free, by its own decisions, to c o n ­
sign milk wherever it chooses in order to 
get the best return for its members, to 
pool its financial returns and to rem uner­
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ate its members as it wishes.” A  declara­
tion which contains a proviso about the 
provisions of existing law, when it is those 
provisions which it ought to  be seeking to 
clarify, appears to  beg the question. The 
Tories, however, stated confidently in the 
white paper that the M ilk M arketing 
Boards “ are expected to continue their 
essential marketing functions.” In  fact, 
there is now under exam ination in the 
com munity a proposal to facilitate the 
setting up of producer organisations. Such 
organisations are thought to  enable p ro ­
ducers to  establish a countervailing m arket 
force in the face of the buyers who are 
often so m uch larger than the individual 
producers. Presumably such organisations 
will be exempted from  the competition 
rules, on the grounds tha t they are “ neces­
sary for the fulfilment of the objectives 
set out in the treaty, as being the objec­
tives in the c a p .”  A s far as concerns sugar, 
the previous geographical division of the 
m arket in the u k  must end.

Finally, it is necessary to  m ention the 
com munity fishery policy. The prim e diffi­
culty which the United K ingdom  found 
with the com munity policy, concerned the 
provision fo r free access of fishing vessels 
from  m em ber states to  territorial waters. 
The agreement finally reached is that, for 
an initial ten year period, a six mile fish­
ing limit will apply through out the com ­
munity, so that only nationals of the 
m em ber state concerned will be able to 
fish within that limit. F or certain coastal 
areas where the local economy is prim arily 
dependent on fishing, the lim it will extend 
to  twelve miles. As to w hat will happen 
after the end of the ten year period, the 
minutes of the negotiations contain an 
assurance that the review to take place at 
the end of the period will take special 
account of those areas where the popula­
tion is largely dependent on fishing. Such 
an assurance has, of course, no legal effect 
but will be relevant in the bargaining 
between m em ber states which can be ex­
pected to  take place at the tim e of the 
review of the fisheries policy.

British interests in  respect of hill farming 
and milk m arketing were left by the treaty 
of accession in a weak legal position, but 
there are hopes that this m ay be remedied.

The future of areas largely dependent on 
fishing, also left in a weak long term 
position, does not come up for recon­
sideration for some years. A  m ore general 
point is tha t the requirem ents of free trade 
in agricultural products, and the state aid 
rules, are a significant legal constraint and 
would, in particular, present legal difficul­
ties in the way of any unilateral u k  action 
to  control the price of a food commodity 
which is selling at a price determined 
purely by m arket forces (for example, 
beef which is currently selling at a price 
well above the intervention price). W here 
the price of a com modity is kept up be­
cause of the m arket control mechanism, 
then any unilateral u k  control on the sale 
price which makes it m ore economic for 
the producer to  sell to  the intervention 
board at the intervention price is clearly 
self defeating.



8. free movement of labour

The e e c  has been very successful in creat­
ing the legislative framework essential for 
the implementation of the T reaty of 
Rom e’s objective of establishing a com ­
m on m arket in labour throughout the 
community. The founders saw this as an 
im portant way of removing distortions of 
competition, and for increasing the living 
standards of the people living within the 
community. The generous provisions of 
com munity law com pare very favourably 
with the old legislative restrictions upon 
aliens contained in British legislation, and 
the reduction over the last ten years of the 
freedom  of access to  the United Kingdom 
labour m arket that was previously enjoyed 
by all citizens of the U nited Kingdom  and 
Colonies and of independent Com m on­
wealth countries. N o doubt with an eye 
upon the implications of membership of 
the European Communities, the govern­
ments by the Im m igration A ct 1971, con­
tinued and rationalised the process of 
assimilating the im m igration and employ­
m ent position of Com monwealth citizens 
to  that of aliens. Significantly the act came 
into operation on 1 January, 1973.

The free m arket fo r labour within the 
communities has not eradicated the social 
problems caused by regional under deve­
lopment and unemployment. In  some ways 
it has aggravated them. W ithin the last 
decade a million people from  southern 
Italy have m igrated to those areas within 
the communities which have had a labour 
shortage. The emigration of the more 
enterprising workers does little to  advance 
the development of the region from  which 
they m ig ra te ; the remittances of the 
m igrant workers to members of their 
families left behind m ay have an infla­
tionary effect upon the regions to which 
they are sent. M ost of the m igrant workers 
employed within the communities in fact 
come from  non-mem ber countries, parti­
cularly the Balkans, Turkey and N orth 
Africa. The social problems created in the 
im m igrant country have been consider­
able, in particular, the degree of employers’ 
exploitation, ghetto housing, and job in­
security. (For details of these problems, 
see Immigrants in Europe (ed) Nicholas 
Deakin, Fabian research series 306, 36pp. 
40p.) F or m any the “ free ” movement of 
labour has m eant the freedom to leave

conditions of appalling poverty for the 
almost equally unenviable positioii of a 
migrant worker doing a menial job in  a 
foreign country, under conditions un ­
acceptable to  the workers of that country.

In  his report to  the European parliam ent 
of February, 1973, D r. Patrick Hillery, 
commissioner responsible for social affairs, 
stated that the commission was convinced 
that a regional policy tha t located employ­
m ent in areas of unem ployment was essen­
tial for the creation of a socially just com ­
munity. A  regional policy of this type is 
not inconsistent with allowing freedom  of 
m ovement for those who genuinely wish 
to  m igrate; but the creation of a free 
m arket in labour and capital can hardly 
be said to  have achieved social justice 
amongst the regions of the communities. 
The volume and pattern  of the m igra­
tion of workers is dependent largely on 
the prevailing social and economic condi­
tions within m em ber states at any given 
time. Ironically, at the time that the com ­
munity was liberalising its legislation, the 
numbers of migrating workers dropped 
because of the tu rn  down in the econ­
omies of the hitherto prosperous industrial 
regions, particularly in W est Germany. 
There are currently about seven million 
m igrant workers within the m em ber states, 
of whom well over two million are in 
W est Germany. The extent to  which the 
communities are to be regarded as out­
ward looking may, in part, depend upon 
the way in which they satisfy their m an­
power requirements. H ow  far will the 
emphasis shift from  attracting workers 
from  under developed regions of the com ­
munities and elsewhere to the creation of 
employment opportunities in places where 
they are needed ? Will the communities 
extend free movement of labour to  w ork­
ers from  A frica and Asia on the same 
terms as apply to nationals of members ?

employment legislation
Com m unity regulations prohibit member 
states from  preventing, by legislation or 
adm inistrative action, nationals of e e c  
countries from  taking employment there. 
A  com munity worker is to  be admitted 
into a member state on the production of
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a passport or identity card and a certificate 
from  an employer. M oreover, a worker is 
to be adm itted, even though he has not 
already arranged em ployment before 
arriving and is norm ally given three 
m onths within which to  find work. The 
slow progress made to  date upon the h a r­
m onisation of educational standards has 
restricted the practical effect of the legisla­
tion for professional or technical em ploy­
ees. There are also some legal limitations 
to  these rights. First, m em ber states are 
allowed to  retain legislation or adm inistra­
tive practices that limit employment in the 
public service to their own nationals. The 
meaning of “ public service ” is a question 
of com munity law, to  be interpreted in 
the last resort by the European court. It 
is not clear how far it extends to  manual, 
industrial and technical jobs in central 
government departments, the nationalised 
industries or local government. Second, a 
member state may refuse to adm it a com ­
munity worker, on the grounds of public 
policy, national security or public health. 
H ere “ public policy ” is not to  include 
economic considerations, but is lim ited to 
the behaviour of the particular worker. 
W hilst the existence of a criminal convic­
tion is not in itself a justifiable reason for 
refusal, conviction for a serious crime or 
repeated convictions m ay be. Third, a 
mem ber state m ay request the commission 
to  suspend the regulations, because dis­
turbances in the labour m arket threaten 
the employment situation and the stand­
ard of living in the area. A  refusal by the 
commission to  accede can be referred to 
the council of ministers.

Com m unity legislation also provides that 
com munity workers shall have equality of 
opportunity to  join trade unions, with full 
voting rights. Terms of collective agree­
ments tha t discriminate against non­
nationals on m atters of pay, conditions of 
work and dismissability will be inapplic­
able to community workers. A  number of 
legislative provisions are designed to  facili­
tate the employment of workers on a com ­
munity basis. F or example, employment 
exchanges are to offer their services to all 
com munity workers and government run 
training facilities are to  be available to 
com munity workers. The European co­
ordination bureau for m atching job offers

and applications disseminates and collates 
inform ation supplied by the various 
agencies. N ational employment agencies 
are, in turn, inform ed of vacancies within 
the com munity that cannot be filled from 
the domestic labour market. Once a 
vacancy has been circulated, it generally 
may not be offered to non-EE C  labour for 
18 days after receipt in the m em ber states 
circulated. M uch non-EE C  labour is still 
directly recruited by employers without 
going through these cumbersome pro 
cedures. F o r example, the legislation 
allows them  to be short circuited when 
there is not enough community labour to 
fill the relevant vacancies, or when an 
employer wishes to recruit homogenous 
teams of seasonal workers.

In an attem pt to bring m ore workers into 
the European labour market, the European 
social fund has spent considerable sums 
of money on training for industrial work, 
particularly amongst the unem ployed of 
southern Italy. The fund, administered by 
the council with the assistance of a 
specialist committee of the economic and 
social committee, has paid to member 
states 50 per cent of the cost of relocating 
and retraining workers. The fund has, to 
date, spent $166 million on retraining
500,000 coal and steel workers faced with 
redundancy; $280 million have been
advanced on reconversion w ork for the 
creation of new jobs in the coal and steel 
regions. The budget of the fund has been 
increased for 1973, in an attem pt to  create 
a common employment policy by the 
diversion of money to  helping workers 
directly affected by the execution of com ­
m unity policies. The efficiency of these 
measures will depend upon the overall 
scope of whatever regional policy is estab­
lished. The success of the scheme has, 
however, been limited.

residence legislation ___
In  addition to  abolishing w ork permits, 
community legislation prevents member 
states from  protecting their labour m arket 
by requiring com munity workers to  satisfy 
onerous conditions, in order to get a resid­
ence pemit. Thus, on producing a passport 
or identity card and an employers’ certifi­



cate, a national of an e e c  m em ber will 
be issued with a residence perm it valid 
for five years. The perm it is automatically 
renewable, although a first renewal may 
be lim ited to twelve months if the worker 
has been unem ployed for the last year. 
Renewal m ay be refused to  a worker u n ­
employed through his own fault. A  resid­
ence perm it may not be w ithdrawn solely 
on the grounds of involuntary unem ploy­
ment, but it m ay be w ithdrawn for reasons 
of public policy, national security or pub­
lic health, provided that the disease or 
disability did not occur after the initial 
perm it was granted. A  worker who has 
reached the retirem ent age after living in 
a  member state for at least the last three 
years, and who has been employed for 
the last twelve months, has a perm anent 
right to  reside in that state.

A  community worker also has a right to 
bring with him  his spouse, parents and 
children, but subject to a proviso that 
adequate housing is available for them. 
This proviso is followed, however, by a 
statement that it shall not lead to  dis­
crimination between national and non­
national workers. I t is difficult to make 
any sense of the contradictory provisions 
of this obvious compromise. The spouse 
and children under 21 of a community 
worker are free to take employment 
within the state where they reside. G ene­
rous rights of residence are also accorded 
to the family of workers who have 
acquired a perm anent right to reside. 
M ember states m ay not discriminate 
against com munity workers and their 
families in the provision of housing, 
education and employment training. The 
fear of losing social security benefits is 
another obstacle to  establishing a com ­
mon m arket in labour. The community 
has m ade voluminous and complex regula­
tions implementing the principle contained 
in the treaty that in determining eligibility 
fo r and quantification of such benefits, a 
worker shall be entitled to  aggregate his 
periods of employment in any member 
state. The regulations apply to sickness 
and m aternity benefits, old age pensions, 
disability benefits, unem ployment benefits 
and family allowances. In  the adm inistra­
tion of social and tax benefits, member 
states m ay not discriminate.

The community legislation relating to the 
free movement of workers applies to the 
United Kingdom  as a m em ber of the 
communities. How  it will affect the p a t­
terns of m igration between the u k  and 
EEC countries is difficult to predict, for 
much must depend on fu ture economic 
and employment trends. There are about
20,000 British workers employed in West 
Germ any, but m any of these are form er 
members of the British A rm y on the 
Rhine (b a o r ). I t is hardly surprising that 
initial figures of labour m ovement for the 
period following entry show the smallest 
of trickles to  and from  the United K ing­
dom. Nonetheless, the legislation repre­
sents a distinct departure from  im m igra­
tion policy followed by British govern­
ments since 1914 and accords far more 
legal protection and security to foreign 
workers in the U nited Kingdom. Although 
the community cannot legislate to prevent 
immigration into the u k  from  Com m on­
wealth countries, the current policy of 
the D epartm ent of Em ploym ent and P ro ­
ductivity (d e p ) is to  restrict the granting 
of w ork permits to  non-E E C  nationals to 
the minimum. A part from  seasonal w ork­
ers in the hotel and catering industries, the 
U nited Kingdom  is essentially only inter­
ested in well qualified immigrants in areas 
of labour shortage. M oreover, under com ­
m unity legislation, nationals of e e c  coun­
tries will enjoy far m ore favourable condi­
tions of residence than Commonwealth 
citizens who enter after 1 January, 1973. 
However, Com monwealth citizens resident 
in the u k  enjoy full civic rights, fo r ex­
ample, franchise, jury service and eligibil­
ity for election to  public office, e e c  
nationals, as aliens, do not.

w h o  are UK nationals?
The free m ovement of labour provisions 
in community law apply to  “ nationals ” 
of m em ber states, but it was far from 
clear who was a “ national ” of the United 
Kingdom. U ntil 1962 any citizen of the 
United K ingdom  and Colonies and of any 
independent Com monwealth country was, 
as a British subject, free from  u k  imm igra­
tion control. The position of citizens of 
the Republic o f Ireland was peculiar in 
that, whilst they were not British subjects,
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they were not regarded as aliens either. 
The Com monwealth Immigrants Acts of 
1962 and 1968 removed the right of free 
access into the United K ingdom  from 
m any citizens of independent Com m on­
wealth countries, and from  certain cate­
gories of citizens of the United Kingdom 
and Colonies, notably E ast A frican 
Asians. However, Com monwealth citizens 
who were adm itted fo r employment under 
the voucher scheme, were adm itted on a 
perm anent basis and were free to change 
their job. Aliens were adm itted to do a 
specific job and for a lim ited time, with 
possibilities of renewal or variation.

T he 1971 act has continued the process of 
assimilating in a downwards direction the 
im m igration status of Com monwealth citi­
zens and aliens. It purports to distinguish 
between those Com monwealth citizens (in­
cluding citizens of the UK and Colonies) 
who “ belong ” to the u k , and others, 
Com m onwealth citizens and aliens alike, 
who do not. The form er, called in the act 
“  patrials,” are free of all immigration 
control on and after entry into the u k , 
and the latter are not. The most significant 
change made by the act is that, in future, 
non-patrial Com monwealth workers will 
not be adm itted for perm anent settlement, 
but only if they hold a w ork perm it issued 
to a particular employer in respect of a 
specific job that he could not fill from  
the domestic labour market. The perm it 
will be valid for one year, renewable if 
the w orker is still employed and has a good 
record. The consent of the d e p  is neces­
sary to  enable the w orker to change jobs.

W ithout going into the complexities of 
the 1971 act, patrials, broadly speaking, 
are citizens of the United K ingdom  and 
Colonies who were either born, adopted, 
registered or naturalised in the United 
Kingdom, or whose parent o r grandparent 
acquired U nited K ingdom  citizenship in 
one of these ways. As a result of Tory 
back bench pressure, the government 
amended the imm igration rules to  allow 
Com monwealth citizens w ith a u k  born 
grandparent to  enter the u k  to work w ith­
out a w ork permit. Citizens of the United 
Kingdom  and Colonies who have been 
settled in the u k  for live years are also 
patrials. In  a declaration annexed to  the

treaty of accession, the u k  defined 
nationals, for the purposes of the com ­
munity treaties, as citizens of the u k  and 
Colonies who were free from  immigration 
legislation, in other words patrials. The 
declaration also states that G ibraltarians 
are to  be regarded as nationals. As a result 
the position is that not all those who have 
a legal right to enter the United Kingdom 
have a right of free travel within the com- 
munty (for example, Com monwealth citi­
zens w ith a u k  born m other) whereas 
G ibraltarians who did not have a legal 
right to  enter the u k  under the 1971 act, 
do have freedom  of movement within the 
community. One other oddity is that al­
though patrial, Channel Islanders and 
M anxmen who do not have a parent or 
grandparent born in  the u k , or who have 
not resided here for five years, are not 
nationals under the terms of the declara­
tion annexed to  the treaty of accession.

Commonwealth immigration
The m ost significant category of people 
who fall outside the definition of nationals 
are citizens of the new Commonwealth 
who are already settled within the United 
Kingdom. For, although they are not 
patrials under the act, they are entitled to 
stay indefinitely, are free to change jobs 
and m ay bring their wives and children 
to  join them  here. I t is known that both 
W est G erm any and the Netherlands ex­
pressed fears tha t British membership of 
the communities would result in a large 
scale m igration of non-white labour. The 
Netherlands provides an interesting anal­
ogy with the United Kingdom, in that 
legislation has there been proposed to 
curb the right of D utch citizens from  
Surinam  and the Antilles to  enter the 
Netherlands. Even the m uch vaunted 
benefits of colonial status prove worthless 
when actually claimed. The racialist over­
tones of the compromise accepted by the 
British government m ay well be more 
sinister and alarming than the practical 
effects of its terms. F or Commonwealth 
citizens can, after five years’ residence, 
acquire patrial status by registering as 
citizens of the U nited K ingdom  and 
Colonies. The children of Commonwealth 
immigrants who are born in the u k  are
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citizens of the United Kingdom and 
Colonies by birth, and thus come within 
the definition of nationals. However, the 
widening of the u k  labour m arket on entry 
to  the e e c  will tend to  reduce the num ber 
of vacancies to be filled by Com m on­
wealth labour, the British government will 
not be bound rigidly by the provisions 
for ensuring a preference system fo r com ­
m unity labour. F or the regulation is stated 
not to  affect the obligations of member 
states arising out of special relations with 
certain non-European states, based on 
institutional ties between them  existing at 
the tim e of the regulation.

Northern Ireland
Because of the serious unemployment 
problem of N orthern Ireland the Six 
allowed the u k  to  continue, for a  transi­
tional period until December, 1977, the 
existing protection of the N orthern Ireland 
labour m arket contained in the Safeguard­
ing of Em ploym ent Act, 1947. Ulster 
Unionists have expressed concern as to 
the im pact upon N orthern Ireland of the 
application of free m ovement to N orth ­
ern Ireland, not only because of the un ­
employment problems there, but also, 
perhaps, because with the entry into the 
communities of both the u k  and the 
Republic of Ireland, free m ovement of 
labour northwards across the border could 
well create a situation in which the pros­
pects for a re-united Ireland become 
closer, even on the terms currently 
accepted by the British government.

In  addition to  the provisions in the com ­
m unity legislation enabling a member state 
to request the suspension of the free m ove­
m ent laws during a period of high un­
employment in an area, a joint declara­
tion in the treaty of accession could be 
used by the United K ingdom  to solve this 
difficulty. F or it states that, “ the enlarge­
m ent of the community could give rise to 
certain difficulties for the social situation 
in one or m ore m em ber states, as regards 
the application of the provisions relating 
to the free movement of workers. The 
member states declare that they reserve 
the right, should difficulties of that nature 
arise, to  bring the m atter before the in­

stitutions of the community in order to 
obtain a solution to  this problem .” These 
vague and cryptic references to “ certain 
difficulties ” m ay also, of course, reflect 
fears of an anticipated m igration of non­
white labour from  the u k  throughout the 
community. I t would be intolerable for 
any future British government to acquiesce 
in any attem pt by the institutions of the 
com munity to restrict employment oppor­
tunities for nationals of this country 
according to colour.

implementation of 
community law _________
A lthough acceptance of com munity legis­
lation on free m ovement of labour makes 
a nonsense of the distinction between 
patrials and non-patrials, by creating a 
large group of non-patrials w ith substan­
tial legal rights to  enter, rem ain and work 
in the U nited Kingdom , the government 
has no immediate intention of amending 
the Im m igration Act, 1971. The govern­
m ent has given effect to  the rights^ of 
com munity workers to enter the United 
K ingdom  by a new set of imm igration 
rules. G iven both membership of the 
communities and government policy on 
immigration, it was no m atter for surprise 
tha t the rights of entry or the conditions 
of staying in  the U nited K ingdom  were 
greater for e e c  nationals than Com m on­
wealth citizens (including non-patrial citi­
zens of the U nited K ingdom  and Colon­
ies). The government was defeated on the 
rules tha t it initially introduced to  take 
into account com munity law, by an alli­
ance of anti-marketeers, champions of the 
white Com monwealth “ k ith  and kin ” 
argument, and those who thought that 
the rules were inhumane and racially 
biased. The government purchased the 
support of the second group by amending 
the rules so as to  allow in m ore white 
Commonwealth citizens.

If  the H om e Secretary purported to issue 
a deportation order against an e e c  worker 
who had, under the relevent community 
regulations a right o f residence, then an 
English court would test the validity of 
the order, not against the wide powers 
contained in the imm igration act but 
against the terms of com munity law.
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This might involve a reference to the 
European court to interpret any point of 
com m unty law in dispute. Similarly, a 
decision by a local authority to refuse to 
put an e e c  worker on its housing list, 
because not a British subject, would be 
un law fu l; for the statutory powers con­
ferred upon the housing authority will be 
superseded by community law by virtue 
of the European Communities Act.



9. right of establishment and 
freedom to supply services
The Rom e Treaty contemplates that 
persons who are nationals of any one 
member state shall ultimately be free to 
enter into any type of business or p ro­
fessional practice in any country of the 
community. This is what is m eant by the 
“ right of establishment.” By “ freedom  to 
supply services ” the treaty contemplates 
that ultimately firms and persons who, by 
way of profession or business supply ser­
vices. and who are established in any one 
country of the community shall be free to 
provide their services from  that country 
to any other country of the community. 
The persons to benefit are not only in­
dividuals from  member states but also 
companies. Companies will benefit if they 
have their central adm inistration or their 
m ain place of business in one member 
state. If they have no m ore than a 
registered office in a m em ber state, then 
they will not benefit, unless they have an 
“ effective and continuous link with the 
economy of a member state,” a phrase 
which suggests that there must be at least 
a place of business within a member state. 
The fact that the ultim ate shareholders 
are outside the community does not p re­
vent a company, otherwise qualified, from 
benefiting.

prohibition 
and discrimination
The type of restrictions against which 
these provisions of the treaty are aimed 
are, for example, the rule in the u k  which 
used to  lim it the issue of licences for oil 
and natural gas exploration to persons 
who are citizens of the United Kingdom 
and Colonies and are resident in the 
United Kingdom, or who are bodies cor­
porate incorporated in the United K ing­
dom. A nother example is provided by the 
rules in various member states that, in 
order to  be a member of certain profes­
sions, it is necessary to be a national, as 
for example in England where solicitors 
were required to  be British subjects. A 
further example is the power which the 
British authorities have had to prevent the 
take over of a British concern by foreign 
capital. The treaty aims to  remove these 
total prohibitions based on nationality, 
and also to  remove discrimination falling 
short of to tal prohibition. Thus, for

example, if freedom of establishment has 
been implemented in a particular sector of 
business (for it is on. a sector by sector 
basis that implementation is taking place) 
it will be illegal to  perm it discrimination 
against community business men in that 
sector, in respect of their access to  credit 
facilities. The British authorities under the 
exchange control legislation used to re­
strict the borrowing of money in the 
United K ingdom  to British companies 
and British branches controlled by foreign­
ers. This is an example of discrimination 
which the treaty aims to  remove to  the 
benefit of nationals of m em ber states, and 
indeed the u k  substantially relaxed its 
restrictions prior to our accession.

In  connection with supplying services, 
discrimination can take m any forms. F or 
example, it is a common practice of public 
authorities in m em ber states, and indeed 
it has often been a requirem ent of law, 
that tenders fo r contracts are only 
accepted from  contractors of the national­
ity of the state concerned. A nother ex­
ample of restriction on the supply of 
services is found in the field of insurance, 
where several m em ber states, though cer­
tainly not the U nited Kingdom, maintain 
restrictions on their residents in respect 
of insurance, so that there are certain 
types of insurance which residents may 
only obtain within that country.

recognition of q ualifications
Restrictions on the supply of services or 
on establishment by foreigners, which per­
haps come to m ind m ore quickly than 
many of the examples mentioned above, 
arise in connection with the professions; 
for one will rarely find a French lawyer 
appearing in a British court, or a German 
doctor practising here. However, the re­
striction on foreigners in the professions 
is almost always found, at least in the 
United Kingdom, to  be based on absence 
of recognised qualification rather than a 
prohibition based on nationality. Thus, for 
example, a F rench lawyer could not 
appear in the role of a barrister in the 
English court, unless he had also qualified 
in England as a barrister (there is no 
nationality requirem ent in the profession).
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A  G erm an doctor or dentist could not 
normally set up in practice in the United 
K ingdom, although again the prohibition 
would not be on account of his nationality 
but on account of the fact that his G erm an 
qualification would not norm ally be 
recognised. I t is particularly apparent in 
the example of the professions that it is 
not enough merely to  abolish discrimina­
tion based on nationality. If  the spirit of 
the treaty is aimed to be complied with, 
there m ust be overall harm onisation of 
regulations ; in the case of the professions 
this w ould take the form  of an agreed 
m utual recognition of qualifications.

further harmonisation 
is necessary________________
The requirem ent of harm onisation has 
application in other areas. In  the field of 
insurance, fo r example, some continental 
countries control persons carrying on in­
surance business in a m anner quite un ­
known in the U nited Kingdom. If  insurers, 
established in any one country of the 
community, were to  be free to solicit 
business from  persons in other countries 
of the com munity where they did not have 
any branch office, there would clearly be 
a serious distortion of com petition be­
tween insurers whose home country was 
the one w ith severe restrictions and in­
surers based in countries with m ore liberal 
legislation. In  the field of insurance, in 
particular, the provisions fo r freedom of 
establishment and freedom to provide ser­
vices can only be implemented in conjunc­
tion with a substantial harm onisation of 
the rales governing the operation of in­
surance business within the countries of 
the community.

immediate effects of 
a ccess ion ____ _________
W hat then will be the legal effects in this 
field fo r the U nited Kingdom ? Clearly, 
upon accession to  the com munity it will 
be necessary to  comply with the com ­
m unity’s directives in those sectors which 
have already been the subject of legisla­
tion. The community has progressed on 
a sector by sector basis and most aspects 
of commerce and industry, including craft 
industries and the provision of agricultural

services, have been liberalised. A ccord­
ingly, in the sectors where freedom  of 
establishment has been introduced, the 
British authorities will no longer be able 
to  prohibit nationals of other m em ber 
states from  taking over existing u k  busi­
nesses. This is of m ajor importance. In 
1972 there was an overture towards ic l  
by an overseas com pany ; a takeover 
could, in the last resort, have been p ro ­
hibited under existing powers. A n injec­
tion of government money was, in this 
case, sufficient to  prevent the takeover. 
The power of last resort in sectors where 
freedom  of establishment has been in tro ­
duced (which incudes com puter m anufac­
ture and supply) should have been re­
linquished with our accession. Individual 
nationals of member states and companies 
established in m em ber states (whatever the 
nationality of their ultim ate shareholders) 
should be free to  take over companies 
here. G overnm ent m ay well find means 
of delaying the event, or be able to  en­
courage the British management to  resist 
the takeover; but the power of injecting 
funds fo r this la tter purpose m ay be re ­
stricted under the state aid provisions 
(articles 92 and 93).

O f less significance is the change of law 
or practice which will be required in  such 
m atters as the issue of licences fo r oil and 
natural gas exploration. Foreign capital 
could always circumvent this requirem ent 
by setting up a British company. Also, 
there is the m atter of the access of foreign 
controlled u k  businesses to credit in the 
u k . In  addition, modifications will be re ­
quired in connection with the film 
industry. A clause in the European C om ­
munities A ct provides, fo r example, for 
the films of other m em ber states to  count 
for the purposes of the screen quota 
system, a system which previously p ro ­
vided a degree of protection to the British 
film industry.

As far as concerns liberalisation in the 
field of public works contracts, this will 
take effect in the United K ingdom  in July 
1973, when government, local authorities 
and m any statutory bodies will be p ro ­
hibited from  discrimination against con­
tractors from  other m em ber states in the 
award of m any types of construction con­



tract. However, as with liberalisation in 
the field of the professions, something 
positive is required beyond the mere p ro ­
hibition of discrimination based on nation­
ality. Therefore, in this case, not only is 
discrimination prohibited, but also a direc­
tive sets out a compulsory procedure for 
advertising calls by public authorities for 
construction tenders throughout the com ­
munity, where the contract is w orth m ore 
than £400,000. Detailed rules are laid down 
fo r the aw ard of contracts the subject of 
compulsory advertising. They concern 
m atters such as the personal criteria, for 
example credit worthiness, on which in ­
dividual tenderers m ay be rejected, and 
are designed to reduce the scope fo r hid­
den discrimination. In  view, however, of 
the considerable scope for dispute as to 
whether the spirit of the directive is being 
complied with, a committee is established 
consisting of representatives of member 
states, presided over by the commission, 
with a duty to  look into the operation of 
the directive, including the complaints of 
particular tenderers. The aim is clearly 
to  bring about compliance by public ex­
am ination and discussion.

N ot only will we be required upon acces­
sion to  implement existing legislation in 
those sectors which have already been 
the subject of liberalisation, but also the 
T reaty of Rom e itself will put upon us an 
obligation not to  introduce regulations 
or practices which discriminate against 
nationals of other m em ber states, where 
such regulations or practices did not exist 
a t the tim e of accession. This provision 
is directly enforceable by individuals and 
is wide in its implications. F o r example, 
not only would it prohibit us from  in tro­
ducing a rule to the effect, say, tha t all 
barristers must be u k  citizens, but it could 
also effect a public competition. If  a com ­
petition were opened, for example, for the 
design of a new building, it would be in 
breach of the terms of the treaty for that 
competition to  be open only to  u k  citizens 
and not to  citizens of other community 
countries.

So much fo r the effects which will be 
seen immediately in our law and practice 
upon accession to these provisions of the 
T reaty of Rome. The United Kingdom

has been traditionally liberal in this field 
and the provisions of the treaty, to  the 
extent so far implemented, will not require 
great adjustm ent from  us and certainly 
less than m any of the existing Six have 
been required to  make. O ur m ain adjust­
m ent will be m atched by adjustm ent in 
other m em ber states to  our advantage. 
Their adjustments will, of course, facilitate 
both investments of British capital on the 
continent and the supply of services from  
the U nited Kingdom.

future developments________
I t remains to  consider sectors where 
liberalisation has not yet taken place. 
Progress for the professions has been slow. 
Professions such as architecture which are, 
of their nature, less concerned than some 
with national boundaries, have already 
been the subject of substantial proposals 
for m utual recognition of qualifications, 
but as yet proposals subm itted by the 
commission have not been adopted as 
directives. I t will undoubtedly be very 
many years before measures will be taken 
in all professions and therefore m any years 
before continental doctors and dentists are 
likely to  have the same facility for practis­
ing here as do Com m onwealth doctors 
and dentists.

The insurance sector cannot be dealt with 
merely by a prohibition of discrimination 
based on nationality. (Banking and trans­
port are other sectors which have their 
own special difficulties and where, as with 
insurance, little legislation has been 
adopted.) The insurance sector is worth 
considering, in view of its im portance as 
a foreign currency earner fo r the United 
Kingdom  and also as an example of a 
sector in which implementation of the 
treaty provisions fo r freedom of establish­
m ent and freedom  to supply services pre­
sents considerable difficulties. M uch con­
tinental insurance business is regulated in 
a  m anner unknown in the United K ing­
dom. Although, following the collapse of 
the Vehicle and General Insurance Com ­
pany, closer regulation is now contem­
plated in the Insurance Companies Bill, 
the type of regulation commonly found 
on the continent is not necessarily the type
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of regulation which would find favour 
h e re ; and yet free access to  the markets 
of m em ber states, where regulation is 
severe, cannot be given, or is not likely to 
be given, fo r so long as a serious distor­
tion of competition is likely to  result. The 
opening of the markets of the countries 
where there are severe restrictions, there­
fore, is dependent upon a certain balanc­
ing out of the level of the restrictions 
between the m ore regulated countries, but 
the m ore liberal countries are also ex­
pected to  play their part by tightening 
their regulations.

One example alone from  the present p ro ­
posals of the community will suffice to 
show the difficulties for British insurers. 
One of the com munity proposals is that 
an insurer should keep a certain p ropor­
tion of his funds in each country where 
persons have taken out insurance with 
him. The practice of British insurers is to 
place their funds wherever they consider 
best. Suppose that an insurance company 
has insured persons in both country A  and 
country B and has investments in both 
those countries. If  substantial liabilities 
arise in country A, it m ay happen that the 
resources in country B are m ore easy to 
liquidate than those in country A, and it 
is in the interests of efficient insurance 
practice that the insurer be free to use 
the resources from  country B to meet the 
liabilities in country A. If, however, he is 
required by the legislation to  retain in 
country B resources in proportion to  the 
risks insured in country B, then clearly 
the insurers’ flexibility is reduced. Of 
course, the argum ent in favour of this 
localisation of reserves is that national 
authorities have a greater control over 
the insurance companies.

A nother sector in which directives have 
been drafted but not adopted (except for 
one) is the pharm aceutical industry. Even 
the one draft adopted eight years ago 
had, until recently, only been implemented 
by one member state. One of the drafts 
would, in effect, require each retail 
chemist’s shop to  be owned by the chemist 
who is the dispenser on those premises. 
A lthough this clearly reflects the position 
on the continent, it is totally at odds with 
our own structure of retail chemist chains.

The difficulties raised by existing draft 
directives in certain fields not yet liberal­
ised, and the fears recently expressed in 
public by certain professions that mutual 
recognition of qualifications m ight lead to 
a reduction of standards, brings up the 
question of w hat control we will have, as 
members of the community, in respect of 
future developments. Decisions in these 
fields are to  be taken by the council by 
qualified m ajority with certain vital excep­
tions. M atters concerning the exercise of 
banking, credit, pharm aceutical and m edi­
cal and allied businesses and professions 
require unanimity. So too do any matters 
“ which are the subject of legislation in 
at least one member states ” (article 57). 
If a proposed directive will require an 
am endment of British legislation (as 
opposed to  adm inistrative practice) then 
British consent will be required. It can be 
concluded that accession to the establish­
m ent and liberalisation of services provi­
sions of the T reaty of Rome, to  the extent 
that they have already been implemented, 
will have certain legal effects which will 
not be particularly unpalatable. However, 
the sectors on which w ork is currently in 
progress or on which w ork will in due 
course be undertaken, being the more diffi­
cult areas such as the professions, the 
pharmaceutical trade, insurance, banking 
and transport, m ay well call for greater 
sacrifice in the interests of compromise, 
although ultim ately the power of veto 
usually remains in law as well as practice.

It should finally be pointed out that the 
freedom of establishment and freedom to 
supply services provisions are qualified, in 
that governments retain the right to im­
pose restrictions for reasons of public 
health, public welfare or public order. 
This power of national governments is 
similar to  that retained in the field of the 
free movement of wage and salary earn­
ers. Further, there is no obligation on 
governments to liberalise activities which 
include, even occasionally, the carrying out 
of public duties. This latter provision of 
the treaty could probably be interpreted 
so as to  exclude a profession such as the 
legal profession if it were required to take 
advantage of the exception. The British 
legal profession is not, however, taking 
this point.



10. free movement of capital

Accession to  the T reaty of Rom e will in ­
volve a relaxation of exchange control 
restrictions on the movement of capital 
between the U nited K ingdom  and other 
countries of the community. The required 
relaxation only affects movements of 
capital to  other m em ber states, and there 
is no requirem ent for a relaxation of con­
trols affecting movements to other coun­
tries. As far as non-mem ber countries are 
concerned the treaty requires the commis­
sion to  propose to  the council “ measures 
fo r the progressive co-ordination of the 
policies of m em ber states in respect of 
movement of capital between those states 
and th ird  countries ” (article 70). The 
objective of the commission proposal is 
to be to “  attain  the highest possible degree 
of liberalisation.” N o proposition has yet 
been made to  the council, and the council 
requires unanimity to accept any proposals 
made by the commission.

scop e  of relaxation generally
The type of controls which will be affected 
fall into three broad categories: first, 
personal capital movements, such as rules 
applicable on emigration or purchasing 
real property a b ro a d ; second, direct in­
vestment, such as setting up an overseas 
subsid iary; and third, portfolio invest­
ment, such as purchasing foreign currency 
securities. On the other hand, the control 
which, for example, prevents a F rench­
man from  obtaining an overdraft from  a 
British bank, to  enable him to finance his 
current requirem ents in France, and the 
similar rules preventing a British resident 
from  obtaining an overdraft from  a French 
bank, fo r the purposes of financing his 
needs in Britain, is the type of restriction 
which will not require to be relaxed.

emigration and real estate
W ithin 30 months of our accession many 
capital movements of a personal nature 
will require to  be liberalised between the 
U nited Kingdom  and other m em ber states. 
Thus a U nited Kingdom resident em igrat­
ing to  say the South of France will be 
freed from  the previous restriction, where­
by he could only take up to  £5,000 with

him  on emigration, but usually had to 
delay for four years the removal from  the 
United K ingdom  of the rem ainder of his 
resources. H e will no longer be required 
to  w ait before taking sums above that 
limit. A t the same tim e the control affect­
ing the purchase by U nited Kingdom 
residents of real estate in other member 
states will be removed.

direct investment
As far as businessmen wishing to establish 
branches or subsidiaries in other member 
states are concerned, the practice was, 
until shortly before accession, to  restrict 
the ease w ith which foreign currency could 
be obtained for this purpose. Currency 
was m ore readily available where the in­
vestment could be shown to be of parti­
cular advantage to  the United Kingdom 
balance of payments. A n overseas office, 
whose sole function was to  solicit orders 
fo r the export of goods from  the United 
Kingdom, is an example of an investment 
which found favour, because its costs to 
the balance of payments could be quickly 
compensated fo r by increased orders. With 
our membership of the community, how ­
ever, direct investment in other member 
states, including the establishment of 
branches and subsidiaries, will require to 
be freed of restrictions within two years 
of accession. Substantial relaxation in fact 
took place in this field, in anticipation of 
accession. I t is now possible to  obtain offi­
cial exchange of up to  one million pounds 
per project per year.

portfolio investment
Restrictions on the type of investment 
known as portfolio investment, where the 
investment is in quoted shares, m ay be 
re ta in ed ; but only fo r a period of up to 
five years from  the date of our accession. 
Currently any U nited Kingdom resident 
wishing to convert sterling into foreign 
currency, for the purpose of buying 
foreign currency shares, is required to 
obtain consent, which is norm ally given, 
provided tha t the investor purchases “ in­
vestment currency.” Investm ent currency 
is foreign currency, originating mainly



46

from  the sale or redem ption of foreign 
currency securities, owned by sterling area 
residents. Because there is only a restricted 
pool of such currency, it norm ally changes 
hands at a prem ium  which can make 
overseas investment cost as m uch as 25 
per cent m ore than it would otherwise 
have cost if the investment had been 
allowed at the official exchange rate. As 
an alternative to  going through the in ­
vestment currency m arket, the current 
practice of the Bank of England is to  
allow overseas borrowing subject to  cer­
tain  conditions.

O ur treaty obligation is to liberalise within 
five years investment in quoted shares, but 
the provision of the relevant directive does 
not require tha t persons wishing to  invest 
overseas m ust be perm itted to  obtain the 
necessary currency on the same m arket as 
tha t on which importers or persons travel­
ling abroad obtain foreign currency; a 
separate investment currency m arket may 
be operated. W here persons wishing to  in­
vest overseas are required by the member 
states to  go through such a m arket, then 
the liberalisation directive provides that 
the m em ber state “ shall endeavour to en­
sure tha t transfers are m ade at rates which 
do not show appreciable and lasting differ­
ences from  those ruling for payments 
relating to  current transactions,” (my 
italics). F or some tim e certain countries 
of the original Six have run  a parallel 
m arket for capital transactions, where the 
rate  of exchange varies in accordance with 
supply and dem and on that particular 
market. The prem ium  in operation in 
those countries has never been anything 
like as high as is com mon in the United 
Kingdom  investment currency market, and 
has probably never exceeded 5 per cent.

restrictions not requiring 
removal_____________________
There are, however, various types of 
financial transaction, in respect of which 
regulations will not be required to  be 
relaxed. An example is the one m entioned 
above o f  a u k  resident or F rench resident 
seeking an overdraft to finance current 
needs, say the family car. If  the British 
resident were unable to  obtain the over­
draft from  local banks it is open to  him

to approach a bank in any other part of 
the U nited Kingdom , but it is not open 
to  him  to approach a bank on the contin­
ent, even though interest rates might be 
m ore attractive there. This type of restric­
tion will not have to  be removed.

capital m ovem ents to n on ­
members
Relaxation of the controls affecting m ove­
ments to  other members of the community 
may well make it difficult fo r the British 
authorities to  retain stringent controls as 
regards the rest of the world. However, 
machinery can be retained to verify the 
authenticity of transactions, and parlia­
m entary assurances have been given that 
it will be. M oreover, the treaty permits a 
member state to  “ take appropriate 
measures ” to  overcome possible evasion 
of the rules of that m em ber state, con­
cerning the movem ent of capital to  or 
from  non-mem ber countries. I t is not clear 
w hether “ appropriate measures ” m ight in 
certain circumstances include a reim posi­
tion of controls between G reat Britain 
and other members of the community.

powers in emergency_______
U nder both article 73 and article 109, the 
treaty allows a m em ber state in difficulties 
to  take unilateral action. So far use has 
been m ade of article 109 o n ly ; this p ro ­
vides that, where a sudden crisis in the 
balance of payments occurs, and the coun­
cil have not taken measures of m utual 
assistance, then the member state con­
cerned may, as a  precaution, take the 
necessary protective measures. The com ­
mission is not empowered to  take any 
action to  bring to  an end measures taken 
under article 109. Only the council may 
do that, acting by qualified majority. In 
practice, the council does not take 
m ajority decisions against the wishes of 
a member state which considers its vital 
national interests affected.



11. state aids

The provisions of the treaties concerned 
with com petition can be divided into 
those applying to  undertakings or firms, 
and those concerned with aid measures 
provided by the state. The rules applying 
to the conduct of firms (including the 
nationalised industries) are discussed in 
the next section; in this section we are 
concerned w ith aids and subsidies granted 
by governments and government agencies 
to private companies and nationalised 
undertakings. W e refer specifically to 
articles 92 to  94 of the T reaty of Rome, 
but analogous provisions are contained in 
the coal and steel treaty. W e do not deal 
with the commission’s recently prepared 
guidelines fo r co-ordinating national 
regional policies and fo r the setting up of 
a regional development fund. The guide­
lines have been prepared in response to  a 
resolution of the October sum m it; but 
details of the proposals, including the vital 
m atter of the size of the fund, have not 
yet been the subject of commission p ro­
posals. The implications for the mom ent 
are speculative and political m uch m ore 
than legal.

purposes of articles 9 2  to  94
Provisions were m ade to  control state aids, 
because it was thought that measures 
taken on a national basis could threaten 
the economic advantages to  be obtained 
from  the establishment of the common 
market. The purpose of tha t m arket was 
to  bring about free m ovement of goods, 
persons, services and capital. Subsidies to 
industries, on a national basis, tend to 
impede this freedom  of competition. State 
aids are, however, extremely im portant in 
all m em ber states. The treaty provisions 
are accordingly broadly drafted, leaving a 
great deal to  interpretation by the com ­
mission, subject to  a degree of control by 
the European court and by the council. 
A  certain number of rules have been made 
in the field of agriculture and tran sp o rt; 
in other sectors there have been decisions 
on individual cases, but only refusals of 
consent require form al decision and pub­
lication. There have been less than two 
dozen form al decisions, but there are 
frequent dicussions and negotiations be­
tween the commission and the member

states, about particular measures which 
one or the other m em ber state m ay wish 
to introduce. Of a general nature, the one 
m ajor achievement has been the adoption, 
in 1971, of guidelines concerning the so 
called central areas of the Six. The United 
Kingdom  is to comply w ith those guide­
lines by 1 July, 1973, by when it is expected 
tha t agreement will have been reached as 
to  w hat parts of the U nited Kingdom  are 
to  be considered central areas in the com ­
m unity context. In  the rem ainder of this 
section we consider the meaning of the 
prohibition on aids, the extent of the 
exemptions (including the guidelines on 
regional aid) and the effect of non- 
compliance by a m em ber state.

the prohibition______________
Article 92(1) provides tha t any aid granted 
by a m em ber state or through state re ­
sources, in any form  whatsoever, which 
distorts or threatens to  distort competition 
by favouring certain undertakings or the 
production of certain goods shall, in so 
fa r as it affects trade between member 
states, be incompatible with the common 
m arket. The commission has taken a view 
that the w ord “ aid ” includes all types 
of subsidy, exemption from  tax, duty or 
levy, grant o f special interest rate, the 
m aking available of rent free or low rent 
factories or warehouses, the provision of 
goods or services at preferential rates, the 
covering of operating losses, as well as 
every other m easure of equivalent effect.

T he aid need not relate to  the supply or 
production of goods but could relate, for 
example, to the provision of services. N ot 
every aid, however, is of a type which 
affects trade between m em ber states, and 
therefore not every aid falls under the 
prohibition of article 92(1). Aids to  ex­
port, or aids to  the production of im port 
substitutes, usually affect trade between 
member states. O n the other hand, an aid 
to  the production of goods of a type 
which are not easily and cheaply trans­
portable m ay not affect trade between 
m em ber states. A n aid to a service industry 
or profession might affect the provision of 
services to  one member state by residents 
of another and thereby affect inter-state
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trade. This might be the case with an aid 
to  international engineering contractors or 
consultants, for example, but not, say, an 
aid to the hairdressing profession.

permissible aids
The provision of article 92(1) is qualified 
by exemptions contained in article 92(2) 
and (3). Certain aid is autom atically p e r­
mitted. The im portant types are, first, aid 
to m ake good the damage caused by 
natural disasters or other exceptional 
occurrences, and second, aid having a 
social character, granted to individual 
consumers. I t is a precondition of exemp­
tion for this second type, that the aid is 
granted w ithout discrimination relating to 
the origin of the products. The scope of 
the exemption is therefore very limited. 
A id of this type which does not discrimin ­
ate according to  the origin of the product, 
will often not fall under article 92(1) any­
way.

Certain other aid may be compatible with 
the treaty, including regional aid, and if 
it is compatible then it is exempt from  the 
prohibition. I t is fo r the commission to 
decide precisely what aid is compatible 
w ith the treaty. The council retains a 
power by unanimous vote to authorise an 
aid measure, notwithstanding that the 
commission m ay have found it prohibited 
by the treaty. Since the council is entitled  
to  authorise such a measure, this is not 
a process of appeal against a decision of 
the commission. (An appeal m ay be made 
to the European court against a decision 
of the commission, but this is probably of 
very limited practicle significance.) I t is, 
therefore, something of a safety valve, 
allowing a green light for a measure in a 
politically delicate situation, where the 
commission is bound by its obligations 
under the treaty to apply the treaty in 
accordance with its terms : only on very 
rare occasions has it, in fact, been used.

regional aids
There are two provisions concerning 
regional aid. Aid to facilitate the develop­
ment of certain economic areas may be

considered compatible with the treaty, 
where such aid “ does not adversely affect 
trading conditions to an extent contrary 
to the com mon interest ” (article 92(3)(c)). 
Alternatively aid m ay be considered com ­
patible, where it is to prom ote the econ­
omic development of areas, where the 
standard of living is abnormally low, or 
where there is serious under employment 
(article 92(3)(a)). In  the latter case the aid 
does not fail to qualify simply because of 
an adverse effect on trading conditions 
contrary to the com mon interest. In  p rac­
tice, the second provision is unlikely to 
offer the United Kingdom any greater 
scope than the first. The commission must 
pronounce on the applicability of each 
provision and, in practice, it lays little 
emphasis on the textual differences. In 
any event, by community standards, there 
are areas, for instance in Italy and Ireland, 
where the standard of living and level of 
under employment is probably much 
worse than in any part of this country.

The commission has discussed with the 
members states scores of regional aid 
schemes operated or proposed by one or 
other state and has used its influence to 
bring each scheme into line with what it 
sees as required by the community per­
spective. Few schemes have been the sub­
ject of prohibition and form al decision. 
Possibly the most im portant development 
was the one measure of an across the 
board nature, namely the communication 
to the council of June 1971, about the 
level of aid in certain areas. A  serious 
problem has been the tendency of m em ­
ber states to  seek to outbid each other in 
an attem pt to  attract investment. The 
corresponding escalation in aids has been 
a windfall fo r the investor, but of limited 
benefit to regions in need.

The commission’s com munication to deal 
with this m atter referred primarily to the 
so called central areas. These areas are 
defined as virtually all of the territory of 
the Six, excluding the area adjoining the 
eastern border of W est Germ any, the 
South of Italy and the W est and South 
West of France. The points m ade by the 
commission were the subject of a declara­
tion of intent made by the representatives 

of the m em ber states meeting together in
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the council (a procedure not covered by 
the treaty, and frowned upon by certain 
observers, who consider that it detracts 
from  the treaty and the strength of its 
institutions). The principle enunciated by 
the commission, and endorsed by the 
member states, is that the level of regional 
aid given to  any one project in the central 
areas should not, except in exceptional 
circumstances approved by the commis­
sion exceed, after tax, 20 per cent of the 
cost of the project. This level was set for 
1972 and 1973, but no figure has been 
decided on for later years.

Certain other principles for aid in central 
areas were laid down by the commission, 
but those are, for the m ost part, in 
accordance with norm al British practice, 
for example the requirem ent that aids are 
to be calculated in accordance with the 
type, seriousness and urgency of the prob­
lem which they aim to resolve. A n aid 
such as the regional employment 
premium, however, would not be accept­
able to the commission. Jt is an opera­
tional aid, considered conservationist and 
not necessarily helping the creation or 
conversion of a plant or industry cap­
able of becoming viable w ithout the aid. 
The obligation to  comply with the p re­
cepts contained in the commission’s com ­
m unication to  the council, and the 
member states’ agreement, is imposed 
upon the U nited K ingdom  with effect 
from  1 July, 1973 (article 154 of the 
accession treaty). Before that date is 
reached, the nine will have had to agree 
as to w hat parts of the U nited Kingdom 
are included in the expression “ central 
areas,” and the definition of that phrase is 
crucial to those areas of the country now 
receiving regional aid. A lthough assistance 
currently granted m ay not be m uch more 
than the com munity limits allow, the 20 
per cent figure m ay well be reduced in 
future. So far there have been no detailed 
proposals aimed to  lim it the level of aids 
granted outside the central areas.

sectoral aids
Aid granted to  facilitate the development 
of certain economic activities may also be 
considered to  be compatible with the

common market. However, such aid must 
not adversely affect trading conditions “ to 
an extent contrary to the com mon in­
terest ” (article 92(3)(c)). Thus aids to 
certain sectors of the economy, or even 
certain undertakings, m ay be permitted on 
grounds other than those of regional 
development. The commission will, how ­
ever, require to know precisely w hat sec­
tor of the economy is to  benefit, if a 
whole economic sector is concerned. II 
individual undertakings are to  benefit, 
then the commission will require to 
approve the individual companies con­
cerned. The commission will, of course, 
require to approve the type and quantity 
of aid given in each case.

The form al decisions to  date have been 
limited in number. They include cases in 
which objection has been taken to French 
and Italian plans fo r aiding particular in­
dustries by giving them the proceeds of 
a levy on the sales of all the products of 
that industry. The objection was that the 
levy was raised on goods im ported from 
other m em ber states as well as home p ro­
duced goods, and yet only the home 
m anufacturers benefited from  the levy. 
W here aids have been given to companies 
in difficulties, objection has been taken 
where the aid did little m ore than keep 
the company alive. A n aid to a company 
or an industry in difficulties, enabling that 
company or industry to adapt itself, and 
thereby improve its long term prospects 
would have a  better chance of success.

other aids
Aids m ay be considered compatible with 
the com mon market, where they are to 
prom ote the execution of an im portant 
project of common European interest, and 
similarly, where they are to remedy a 
serious disturbance in the economy of a 
member state. A n aid to remedy a serious 
disturbance in  the economy must not, 
however, outlive the period of its justifica­
tion. The French government was taken 
to  the European court, fo r maintaining 
special rates fo r export credits, long after 
it was considered they were necessary to 
help the economy on to  its feet following 
the events of M ay 1968. Finally, the



50

council acting by a qualified m ajority on 
a proposal from  the commission, is em ­
powered to  lay down other categories of 
aid which m ay be compatible with the 
common market. So far it has made p ro ­
vision for aids to  shipbuilding and repair, 
to  offset the distortions of competition 
on the international market.

transport
T he provisions of the treaty concerning 
state aids apply equally to  transport, but 
tha t sector enjoys an additional exem p­
tion. Article 77 of the treaty states that 
aids are compatible with the treaty, “  if 
they m eet the needs of co-ordination of 
transport or if they represent reim burse­
ment for the discharge of certain obliga­
tions inherent in  the concept of a public 
service.” Various regulations have been 
adopted clarifying, to  a certain extent, the 
meaning of these phrases ; of most signifi­
cance for the U nited Kingdom, however, 
is the provision in regulation number 
1107/70, to  the effect tha t there is an 
exemption for aid granted to  railways 
pending the adoption of a regulation 
governing the relationship between govern­
ments and railway undertakings. N o such 
regulation is currently contemplated. As 
a result, the British government is not 
lim ited in the subsidies which it m ay give 
to  British Rail. In  the details of some of 
the accounting m ethods concerning com ­
pensation for keeping open unrem unera- 
tive lines fo r social reasons, there m ay be 
some amendments to  be made.

effects of non-com pliance
Article 92 lays down that certain types of 
state aid are incompatible with the treaty. 
I t  gives certain limited autom atic exemp­
tions and considerable scope to  the com ­
mission to  allow regional and certain other 
types of aid. A fter 1 luly, 1973, the date 
when the aid provisions of the treaty be­
come applicable in the U nited Kingdom 
(article 154 of the accession treaty), the 
commission will be able to  take a  stand 
against systems of aid now existing in the 
U nited Kingdom . Provisions of the indus­
try  act 1972, in particular those giving

the secretary of state wide and loosely 
defined powers to offer selective financial 
aid to  industry inside and outside the 
assisted areas, seem most likely to  attract 
attention. Those provisions will not obtain 
commission approval, although once the 
details of specific aid measures are avail­
able to  the commission, the particular 
recipient and measure m ay be approved. 
In  practice, each proposal will be discussed 
with the commission and with representa­
tives of other m em ber states and there is 
some give and take. If, however, there 
is no agreement and the commission feels 
well supported by the other m em ber 
states, it m ay rule tha t the measure is 
contrary to  the treaty.

A ny aid m easure which the commission 
finds incompatible w ith the treaty is p ro ­
hibited. Assuming tha t there is no success­
ful appeal to  the European court, and 
tha t the council does not unanimously 
approve the aid concerned, the U nited 
K ingdom  government will be in breach of 
the treaty in continuing to apply the aid. 
A lthough the government m ay be brought 
before the European court, there are, of 
course, no means of enforcement of the 
court’s decision against the government. 
However, the effect of the prohibition 
issued by the commission is felt directly 
in English law, since the prohibition is a 
directly applicable provision. I t is not 
entirely clear w hat effects this m ay have, 
fo r there is little which a private citizen 
could do in the way of petitioning the 
English courts. I t m ay be, however, that 
a government could successfully recover 
moneys paid under a prohibited scheme 
without further legislation to  tha t effect.

W here new aid measures coming within 
article 92(1) are introduced after 1 luly, 
1973, or existing measures modified, then 
article 93(3) requires tha t the commission 
be inform ed of them  and given sufficient 
tim e to  subm it its comments. The govern­
m ent is not to  bring them  into force, if 
the commission indicates that it intends 
to  take steps to  prove the aids incom pat­
ible w ith the com mon market. If  the 
government, nonetheless, proceeds to  bring 
the aid measures into force, then it is in 
breach of the treaty, and the effects under 
com munity law and United Kingdom law



are the same as if the commission had 
actually found the aid incompatible with 
the com m on market. I f  the government 
introduces an aid measure, w ithout notify­
ing the commission, then it is clear that 
the U nited K ingdom  m ay be in breach of 
the treaty. I t is probable that such a course 
of action would have the same effects in 
U nited K ingdom  law as if the aid measure 
had been subm itted to  the commission, 
and found incompatible with the treaty.

further reading______________
A  long section on state aid is contained 
in the commission’s first report on com ­
petition policy, dated A pril 1972. This 
deals w ith the topic from  the beginning 
of the communities. A  report on com peti­
tion policy will now be made annually.



12. competition rules 
applying to firms
M ost of the detailed provisions of the 
com munity treaties are designed to bring 
down barriers to the movem ent of goods, 
capital and workers and to  remove aspects 
of national legislation and policy which 
distort the free interplay of competitive 
fo rc es ; but a harsh competitive climate 
m ay encourage businessmen to seek refuge 
in cosy restrictive agreements or in big­
ness. The competition rules or articles 85 
and 86 of the Treaty of Rom e (and the 
equivalent relating to coal and steel) go 
some way to  dealing with this problem, 
by prohibitions which, under implement­
ing regulations, are backed by the power 
of the commission to impose fines of up 
to  10 per cent of a firm ’s turnover.

monopolies^and jnergers
M ajor m arket strength is dealt with, to a 
certain extent in the rules of the European 
Coal and Steel Community, by provisions 
laying down that mergers involving assets 
of m ore than a trivial am ount and involv­
ing at least one enterprise in either the 
coal or steel sector, should obtain the 
prior approval of the commission. No 
means exist to  attack m arket strength 
brought about by internal growth. The 
T reaty of Rom e does not specifically 
mention mergers, nor the acquisition of 
m arket power by internal growth. Once a 
dom inant position has been acquired, in 
any substantial part of the common 
market, article 86 (far stronger than the 
e c s c  provision) lays down that an abuse 
of such a position is prohibited. As 
presently interpreted the U nited Kingdom, 
taken as a whole (even perhaps England or 
Scotland taken alone) would constitute 
a substantial, part of the common m arket 
fo r these purposes. U nder these provisions 
the commission can impose fines of up to 
10 per cent of turnover on a dominant 
com pany which, for example, charges ex­
cessive prices. Article 86 does not, in any 
obvious way, however, lend itself to 
merger control, except in the unusual 
situation where an unwilling victim has 
been pressurised in the m arket by the 
dom inant undertaking, so as to make him 
succumb. In  an amazing piece of judicial 
law making, the European court has ruled 
(in the Continental Can case) that the

Treaty of Rom e does contain a general 
prohibition on mergers and takeovers, at 
least where, prior to  the merger, one of 
the companies is in a dom inant position in 
a substantial part of the common m a rk e t; 
and the result is another significant reduc­
tion of actual or potential competition.

The judgm ent is not entirely clear and 
may arguably go m uch further than this, 
embracing, for example, a restriction on 
internal growth deliberately aimed at 
monopolisation. F or practical purposes, 
however, it is the interpretation of the 
commission and the commission’s p ro ­
posals fo r fu ture complementing legisla­
tion which count most, and the commis­
sion does not appear inclined to follow 
any of the wider interpretations. It is 
likely that it will confine its attention to 
mergers and acquisitions where they result 
in a very strong m arket position. In  order 
to deal with this adequately, the commis­
sion considers that the Continental Can 
decision requires supplementing by a 
council regulation dealing in part w ith the 
machinery of control. This can be ex­
pected to take some two years, but in the 
meanwhile the commission does not in ­
tend to  refrain from  attacking under­
takings in a dom inant position which 
significantly strengthen that position by 
merger or acquisition.

Precisely how this policy will develop is 
difficult to  predict. The commission is 
likely to  aim  to prevent mergers and 
acquisitions which allow the undertaking 
thus form ed (in the words of the coal and 
steel treaty) to  determine prices, to control 
or restrict production or distribution, or 
to hinder effective competition in a sub­
stantial part of the m arket for those p ro ­
ducts. F or steel, a 13 per cent share of 
crude steel production in the communty 
has been indicated as the point above 
which very careful examination is neces­
sary ; but no percentage criteria are likely 
to be laid down for the application of 
the T reaty of Rom e provisions as every 
m arket differs. Further, it will be relevant 
to the development of policy that the 
European court can be expected, as is 
shown by Continental Can, to dem and a 
high degree of proof and to resist an over 
narrow  definition of the relevant market



in any case. It is also relevant that en­
forcement is ham pered by the fact that 
the staff of the commission devoted to 
competition law matters is tiny, by com ­
parison with the work load, and the com ­
mission may, in practice, devote more 
attention to developments in countries 
other than the UK. Our legislation, which 
will remain substantially unaffected, is 
m uch stronger than the rules generally 
found in national laws on the continent.

restrictive practices
Article 85 (1) prohibits agreements which 
restrict competition and affect trade be­
tween member states. This is a very 
broad provision, and its interpretation is 
substantially in the hands of the com ­
mission. Article 85(1) has been applied, 
not only to industry wide cartels, but also 
to very many two party agreements. 
Article 85(3) contains provisions for ex­
emption from  the prohibition of article 
85(1), usually on a case by case basis. 
Only the commission may make exemp­
tions and it is required by the treaty to 
be satisfied that the agreement will lead 
to an improvement in distribution or 
production, or will bring about technical 
or economic progress. Even then the com ­
mission is not entitled to exempt an 
agreement, unless it is satisfied that con­
sumers are allowed a fair share of the 
resulting benefit, that no unnecessary 
restrictions are contained, and that the 
parties are not given a chance to eliminate 
competition in respect of a substantial 
part of the products in question.

The policy is only now becoming effective. 
The early fines included a modest one on 
ici in 1969 for its alleged part in a com ­
munity wide price fixing cartel. Latest 
fines include those on certain continental 
sugar refineries (now under appeal), in­
cluding a fine on one company of nearly 
£750,000 for its alleged part in a con­
certed practice resulting in an insulation 
of each national m arket from  the risk of 
competition from  producers in other parts 
of the community. The commission con­
siders that firms are now well aware of 
the rules, and their application to certain 
situations which have been fairly com ­

mon, in particular market division along 
national boundaries, whether at m anu­
facturer or distributor level ; the commis­
sion has therefore indicated, that fines are 
likely to be heavier than they were at first.

I t has taken the commission some time to 
reach this stage (nearly 15 years have 
elapsed since the Treaty of Rome) and, 
at least in part, this delay is due to factors 
which continue to  be valid and may limit 
the vigour with which infringements can 
be pursued. The competition rules affect, 
even if sometimes in only a modest way, 
very many commercial transactions, in­
cluding very common ones, such as patent 
licences. The commission has been under 
pressure from  businessmen to  delimit the 
application of the rules. Businessmen are 
concerned since, if a clause is struck by 
the prohibition of article 85(1), it is un ­
enforceable. This process of interpretation 
and definition of the application of the 
rules has been undertaken very carefully 
on a piecemeal basis. There are still im­
portant aspects remaining to be defined, 
although largely in areas, such as joint 
venture agreements, where the effects of 
the agreement on competition in a wide 
sense m ay often be limited. The process of 
definition must, to a  certain extent, go 
hand in hand with enforcement. It is to be 
expected, however, that enforcem ent will 
be m ore vigorous once broad principles 
have been adopted for the application of 
the rules in any type of situation : this will 
allow staff m ore time to concentrate on 
enforcement rather than on definition.

A nother factor is that the adm inistration 
of the competition policy may, on some 
occasions, come into real or apparent con­
flict w ith other aspects of the commission 
policy. In  particular, there is a desire to 
see created in Europe, firms or groupings 
large enough to compete effectively with 
the Americans. M any of the factors which 
led the Labour government to set up the 
Industrial Reorganisation Corporation 
(ir c ) are very m uch present in continental 
countries, where industry is not con­
centrated in large firms to anything like the 
degree known here. The commission, 
therefore, has been looking for ways to 
encourage co-operation between European 
firms. Proposals include am endment to
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com pany and company taxation laws and 
the adoption of the European company 
statute. The latest step has been the setting 
up of an inform ation bureau to help foster 
such co-operation on a European level. 
T he adm inistrators of the competition 
policy have endeavoured to play their part 
in the process of obtaining greater effi­
ciency, and have endeavoured to offer 
encouragem ent to co-operation between 
undertakings, particularly small and 
medium sized ones. Agreements involving 
small and weak parties have been held too 
insignificant to fall under the prohibition 
of article 85(1) for lack of appreciable 
effect on the relevant m arket as a whole. 
W here they do fall under it, they more 
readily benefit from  exemption under 
article 85(3). Even if these administrative 
policies may give a vague feeling of en­
couragement to  co-operation between 
smaller firms, this is clearly a poor sub­
stitute for vigorous action to rationalise 
industry on a European scale.

respect for national frontiers
As far as the United Kingdom  is con­
cerned, our legislation remains substan­
tially unaffected by article 85, which often 
merely provides a “ second hurdle ” for 
agreements to cross before they are valid 
and legal. The effects on the climate of 
competition here may, in the short run, 
not be very great. Post-war British legisla­
tion has had a significant effect upon the 
competitive climate and, where it has 
failed or merely driven restrictive practices 
underground, it is hard to  see that the 
threat of fines from  Brussels will make 
any great difference ; but the British rules 
have had limited application to export 
and im port agreements. Thus, where a 
British firm in a strong position here has 
been protected from  continental com peti­
tion, by agreements under which the 
parties agree to respect national te rri­
tories, the Treaty of Rom e is more likely 
to bring about an improvement in the 
competitive climate. The u k  legislation 
rarely interferes with vertical agreements 
such as distribution and licence agree­
ments. The application of article 85 to 
such agreement may, in the long run, 
make for greater competition.

Exem ption from  the prohibition of restric­
tive agreements is based primarily upon 
efficiency criteria. It sometimes happens 
that agreements between firms have a 
very direct bearing upon the preservation 
of employment opportunities. One might 
take, fo r example, the recent spate of 
agreements involving Japanese exporters, 
on the one hand, and hard pressed E uro­
pean m anufacturers, on the o th e r ; these 
agreements have been made with a  view 
to controlling Japanese competition in 
Europe in the interests of avoiding per­
m anent injury to their European counter­
parts. Such agreements fall under the 
prohibition of article 85(1) and do not 
satisfy the efficiency criteria for exem p­
tion under article 85(3). Possibly alterna­
tive criteria should be added to  the treaty 
so as to perm it the exemption of agree­
ments which significantly help to preserve 
jobs, particularly in the face of com peti­
tion from  outside the e e c .

nationalised industries
The T reaty  of Rom e specifically provides 
that it “ shall in no way prejudice the 
rules in m em ber states governing the 
system of property ownership ” (article 
222); similar provisions exist in the coal 
and steel treaty. Nationalisation is there­
fore not prohibited by the treaties, 
but in other ways the nationalised indus­
tries are clearly affected. First, it is 
generally against the treaties for a govern­
m ent to protect such industries from 
com petition from  other parts of the com ­
munity, or to restrict exports. M oreover, 
the rales as to state aids (already dis­
cussed in section 11 of this pamphlet) are 
applicable. The rules fo r the coal and steel 
industries m ay be slightly stricter than the 
rules under the T reaty of Rom e, in that 
there are certain reporting obligations 
which facilitate enforcem ent of the rules 
and not only are aids prohibited but also 
a  government is prohibited from  imposing 
“ special financial burdens ” on its indus­
tries. The rules generally leave consider­
able scope fo r discretion in their applica­
tion. In  some respects, however, they are 
clear, and thus, fo r example, the freeze on 
steel prices has already brought the Tory 
government into conflict w ith the rules.



The nationalised industries are subject to 
the same com petition rules as are applic­
able to private firms. This includes the 
rules which affect their growth by merger 
with competitors. A  further difficulty in 
the way of nationalised industries growing 
in this m anner is that any funds made 
available by a government for this p u r­
pose m ay be found to be a prohibited 
state aid. O ther possible legal restrictions 
on the operation of the n c b  or b s c  include 
for example, powers for the laying down 
of rules, usually requiring the consent of 
the council, to deal with serious em ergen­
cies. Thus the council could approve p ro ­
duction quotas a t the request of the com ­
mission. The commission acting alone 
may fix m aximum or minimum producer 
prices where “ a m anifest crisis exists or 
is imm inent.” These powers have not been 
used in the 21 years of the e c s c ’s existence.

The fears, held at the tim e of entry 
negotiations, concerning a possible move 
by the com munity to break up the b s c , 
seem now to have been substantially 
allayed. The government obtained an 
undertaking from  the Six that it had “ no 
intention of calling into question the size 
or the legal position of the b s c  or the 
n c b .”  None of the provisions of the coal 
and steel treaty appears to be particularly 
appropriate fo r an attack on the size of 
the n c b  or b s c  and the treaty specifically 
states that it in no way prejudices the 
system of ownership of the undertakings 
to which it relates.

excluded from competition
The nationalised airlines and British R ail’s 
cross channel ferries are excluded from 
the full application of the competition 
rules, because implementing regulations 
have not yet been m ade in respect of air 
and sea transport. I t seems unlikely that, 
in the near future, the community will 
seek to apply the competition rules to the 
international air transport agreements. An 
inquiry has been opened by the commis­
sion into com petition between cross 
channel ferry operators, but its findings 
can only be the basis for recom m enda­
tions to m em ber states.
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